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ALEXANDER: Hello. Relationship break-ups tend to be complicated emotionally 

and financially, but here on Money Box Live we hope we can take the pain out of it - 

at least help and at least when it comes to sorting out your finances. If you’re 

divorcing, dissolving a civil partnership or splitting up after cohabitation, you’ll have 

lots of things to think about. You might be wondering whether you should sell your 

home, how you go about splitting your pension, and how to negotiate child 

maintenance payments. Whatever your question, there’s an expert panel here to help, 

so why not call Money Box Live now on 03700 100 444? With me today to answer 

your questions about divorce and separation are David Allison, a solicitor with Family 

Law in Partnership. 

ALLISON: Hello. 

ALEXANDER: Rachel Kelsey, partner at Sheehan Kelsey Oswald, a firm of family 

law specialists based in Edinburgh. 

KELSEY: Hello. 

ALEXANDER: And Neil Bateman, an independent adviser on welfare rights and 

social policy issues, who’s in our Ipswich studio. 

BATEMAN: Hello. 
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ALEXANDER: And the first question is from Trish who’s in London. Trish, what’s 

your question? 

TRISH: My question is my daughter has been in a relationship, a cohabiting 

relationship for 16 years, and they’ve been buying a property together for 9 years. She 

moved to the north of England where her partner came from. He has recently left her. 

That’s where her employment is. They’ve been buying the house together for 9 years. 

She needs to know really what her rights are regarding the house. I’m not quite sure 

that she can actually afford the mortgage on her own, but does she have to sell 

immediately or does she have any rights? Does he have to continue to pay his share of 

the mortgage until they can sell or come to an arrangement? It’s all so very raw at the 

moment and emotions are flying quite high. 

ALEXANDER: I’m sure it must be very stressful. David Allison, can you help? 

ALLISON: Yes, absolutely. I mean there are a number of issues here. The first 

question: can he be compelled to continue paying the mortgage? He does have an 

obligation to pay his share of the mortgage. It’s what they call joint and several, so 

they’ve got an obligation to pay the whole thing. The problem is that of course if he 

doesn’t pay it, what the lender inevitably does is simply initiate repossession 

proceedings and so they don’t tend to go after people to make them pay their share. 

But what your daughter ought to be thinking about, Trish, is her eventual interest in 

the property, and that’s something in respect of which she really ought to get some 

advice to find out what her interest is because you can own property in different ways: 

you can own it equally under what they call a joint tenancy or in unequal shares. And 

that stuff can be quite complicated. She really ought to get some specialist family law 

advice and look into that. 

TRISH: They bought it on a 100% - well they started to purchase it, they haven’t 

bought it yet - under a 100% mortgage and they’ve been paying for 9 years on the 

repayments. So there is still a large sum outstanding but there is some equity in the 

house now. 
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ALLISON: Right. Well she should get some advice about that. I mean if the equity is 

very small, it may mean the property needs to be sold. You didn’t say, I don’t think 

Trish, whether she has any children or they have any children. 

TRISH: No she doesn’t, they don’t have children. 

ALLISON: Right, okay. Well there are no claims potentially therefore clearly that 

she can make on behalf of children. It’s simply a question of looking at the ownership 

of property. If he doesn’t pay the mortgage in the time that he’s out, then potentially 

she can reclaim his share out of his share when it’s sold, but, as I say, she needs to get 

some advice on that. 

TRISH: Can he force her to sell it if she doesn’t want to and she can pay the 

mortgage? 

ALLISON: He’d need to make an application to the court and the court has power 

towards resale, and in circumstances where he has an interest the court would most 

likely make that order. But of course if she’s able to buy out his interest, then the 

court would support that. 

ALEXANDER: We have a related question here actually from John Paul who 

emailed to say that he and his ex-girlfriend are separating. ‘We have a joint mortgage. 

We’ve had the mortgage for 9 years. Neither of us have any children.’ In that time he 

says he has contributed about 80% of the payments. He’s been told that his girlfriend, 

his ex-girlfriend, is entitled to 50% of the equity in the house. Is he correct about that, 

he wonders? 

ALLISON: Probably. What he needs to do is to check what it says on the documents 

that were signed when he bought the property. These days when you buy property, 

you’re required to say (certainly in England) whether you intend to hold the property 

as what they call a joint tenancy, which is 50/50 effectively, or whether you intend to 

hold it as a tenancy in common; and you can specify your shares if it’s the latter. So 

that’s the first thing to do, is to check that out. Occasionally the relevant box on the 
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form isn’t completed and then it’s potentially up for grabs. And in England we have 

this ridiculously complicated process where the court has to look for a common 

intention implied trust, which is all about trying to work out what the couple would 

have intended if they’d thought about it. That said, as I say on most occasions it’s on 

the document, so that’s the first place to look.  

ALEXANDER: This is the key thing, I suppose. If you’re starting out in a 

relationship and buying a place together, make sure you understand what you’re 

signing and what your agreement is. Rachel, can I ask you about the situation in 

Scotland. It’s different there, isn’t it? 

KELSEY: It is different. The position for John Paul first of all again would be to look 

at the property law element to it. The way we deal with title to property is slightly 

different. If they have a joint mortgage, the chances are they own the property in 

common. Colloquially that’s normally called in joint names and that means that they 

own 50% each. The thing that is different possibly in Scotland is that in addition to 

the property rights that he would have to potentially make a claim for overpayments if 

you like that he’s made on her behalf, if they have been cohabiting together and if he 

makes a claim within a year of them separating, he has an additional remedy that he 

doesn’t have under the law in England and Wales under our Family Law (Scotland) 

Act 2006 for financial provision as a former cohabitant.  

ALEXANDER: Okay, thank you very much, and thanks to Trish for your initial call 

there. Mary’s on the line with a question about prenuptial agreements. Hi Mary. 

MARY: Hello. For people getting married later in life who may already have children 

or assets, considerable assets, perhaps a house, how valid is a prenuptial agreement? 

Do the courts respect them or do they overrule them? 

ALEXANDER: David? 

ALLISON: Very interesting question, Mary. In England it’s a little bit complicated. 

The courts used to disregard prenups entirely because they were said to undermine the 
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institution of marriage. We’ve come a long way from that and courts are increasingly 

looking at the contents of prenuptial agreements. The way the law stands is as long as 

the prenup doesn’t effectively put someone in a situation where they can’t meet their 

needs, then it’s likely to be upheld, but technically they’re not enforceable but 

certainly very worthwhile doing. 

ALEXANDER: And Mary is calling from London, but, Rachel, how are prenuptial 

agreements seen in Scotland? 

KELSEY: Very differently (laughs) - as with most areas of law, family law north and 

south of the border. We have had prenups for centuries. If you come up to Edinburgh 

for a day trip, you can go and see Bonnie Prince Charlie’s … the woman that rowed 

him across the waters; you can see her prenup. So we’ve had prenups for a very long 

time. We are very much a jurisdiction where we like contracts rather than discretion, 

so if you are a grown-up and you know what you’re doing, you can enter into any 

kind of contract you want and the courts will uphold that. So, yes, contracts in the 

form of a prenup or a postnup in Scotland will be enforced as long as you know what 

you’re doing and you’ve thought about it before you get into it. 

ALEXANDER: Okay. Paul is on the line with a question about pensions. Paul? Paul, 

your question? 

PAUL: You want me to ask my question? 

ALEXANDER: Yes please. 

PAUL: Yeah hello, thanks. Basically I divorced my wife in 2004 and had a pension 

sharing agreement with her whereby she’d get a third of my pension. None of us sent 

in the paperwork - neither my wife, nor I. That was inadvertent. Coming up to 

retirement this summer, my wife took ill and died in July before I retired. I notified 

the pension people who said they had no idea, but they’re reckoning they may want to 

claim back my wife’s portion. Are they right to do so? Where do I stand? 
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ALEXANDER: David, where does Paul stand? 

ALLISON: Gosh, that’s a very interesting question, Paul. Most times where you have 

a pension sharing order, there is provision within that order to allow for you to appeal 

out of time if the recipient spouse dies before the order’s implemented, so you need to 

have a look back at the order and see whether that’s in there. If it’s not, then it is 

potentially problematic because the pension provider would be absolutely right in 

those circumstances to go back to the date when the order has been made and 

effectively reclaim it. It’s a problem we have with any pension sharing order, is that 

there’s always a gap between when the order’s made and when it’s implemented, and 

so often there’ll be a recouping of benefits paid to the original pensioner. So the really 

important bit, Paul, is to check what that order says and see whether you have the 

ability to appeal out of time. And if you do, you clearly must do that. 

ALEXANDER: Okay. Rachel, is there a difference in Scotland? 

KELSEY: There may be, Paul.  

ALEXANDER: I mean Paul’s in London, but if someone has a similar situation. 

KELSEY: Yeah. I don’t know is the easy answer or the straightforward answer. The 

position in Scotland with pension sharing orders is that they only kick in if you like at 

the point at which the divorce is granted and there are very, very strict time limits for 

implementing those orders to the pension funds and so on. I know of two cases where 

it’s been possible to unpick inadvertent delay, but it may well be (if the situation were 

in Scotland) that in fact that pension share would be completely disregarded, not 

having been complied with, which would mean that Paul would be left with the whole 

pension rather than with any deduction. But that’s certainly something, Paul, you 

should be getting good advice from a specialist family lawyer, I would have thought, 

whether you are north or south of the border because it’s complicated. 

ALEXANDER: I hope that’s of some help, Paul. We’ve also been contacted by 

Christine who’s in Sittingbourne. She says her daughter has separated from her 



 

7 

husband and they have a £10,000 joint loan from Tesco Bank. Tesco has refused to 

divide the loan, she says, and her daughter is desperate to resolve this as she can’t 

move with her sons from her parents’ house until the debt is settled. She can settle her 

half, but because it’s in joint names she’s still going to be responsible for the residue, 

and if he fails to pay then you know what will happen to it? Neil Bateman, what 

advice would you have for Christine? (silence) I think we’ve lost Neil in our Ipswich 

studio. 

BATEMAN: Hello. No I’m here. 

ALEXANDER: Oh you’re still there. 

BATEMAN: No, I had a strange voice come through, but it wasn’t yours.  

ALEXANDER: Did you hear that question, Neil, from Christine? 

BATEMAN: Yes I did. 

ALEXANDER: What advice would you have for her and her daughter? 

BATEMAN: Well it’s quite important to check the terms of any loan agreement to 

make sure that it really is joint and several liability. Joint and several liability means 

both the people are equally liable for it. It can also be possible to try and negotiate 

these things. I mean, as they say, everything in life is negotiable and so there’s no 

reason why Tesco perhaps couldn’t be prevailed upon to try and be reasonable and to 

try and split the loan in some way. Apart from anything else, you know it may save 

them money compared to having to deal with an unpaid loan, and it might be 

something that might he worth pursuing ultimately through the complaints procedure 

with the bank and ultimately maybe to the Financial Ombudsman Service. The other 

thing is it’s worth getting legal advice if you have a situation where one person who 

signed up for a joint loan wasn’t really properly advised. There is some case law, but 

it very much depends on the facts of each situation. 
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ALEXANDER: Okay, well thank you for that. Claire is on the line from Hampshire. 

Claire, what’s your question? 

CLAIRE: Good afternoon. I’m splitting from my husband and I’m really just 

inquiring what I am entitled to. 

ALEXANDER: Can you tell us a little bit more about your situation. How long have 

you been together and what sort of assets do you have? 

CLAIRE: 18 years. 

ALEXANDER: 18 years. 

CLAIRE: 18 years. We don’t have any income, my husband’s been made redundant, 

but we do have assets. 

ALEXANDER: Do you have a joint pension? 

CLAIRE: No, it’s in his name. 

ALEXANDER: Rachel Kelsey, can I come to you on this one? 

KELSEY: Sure. I mean, Claire, I appreciate this is probably not directly relevant to 

you because I can only tell you about what would happen in Scotland, but I suspect 

probably you will get more comfort from David than you would from me because 

Scots law is generally not particularly good for wives.  

CLAIRE: Right. 

KELSEY: What we tend to find is that wives who are divorcing are better off in 

England and Wales than they are in Scotland. The way very quickly that we deal with 

financial provision is that we look at what have you acquired during the course of 
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your marriage and up until the point that you separate. I don’t know how long you 

were with your husband, maybe whether you were cohabiting with him before you  

married, but for us we wouldn’t take account of that period of time, so we would 

simply be drawing up a balance sheet of what do you have when you separate and we 

would then look at dividing those assets between you. And in most cases, it would be 

50/50 or some small departure. 

CLAIRE: And what about if there’s children involved? We do have children.  

ALEXANDER: Let’s go to David Allison on this one. What should Claire do? 

Where does she start?  

ALLISON: Well first of all she needs to get some specialist advice because it’s really 

important clearly that she knows what she’s entitled to, so she can hopefully agree 

that with her husband. We do differ from Scotland in England. The general approach 

of looking at what’s been built up during the marriage is the same, although we take 

into account pre-marriage cohabitation and there’s no strict cut-off period before or 

after. But importantly in England what’s considered first is the needs of the parties 

and, importantly, children. So, for example, if you’ve got a case where all there is is 

the house and it can’t realistically be sold to free up other capital, then often a mother 

with children will be able to keep the whole of the house and the husband won’t get a 

share at all. So you know that, for example, might happen. If you’re worried, Claire, 

about him spending the lump sum, I think he needs to be warned that he shouldn’t be 

spending it at the moment on either basis actually, whether you’re north or south of 

the border. It’s part of the pot and so he needs to be told he shouldn’t be spending that 

because you’re entitled to a share in it. You mentioned pension.  

CLAIRE: Yes. 

ALLISON: It’s likely that you’ll be entitled to a share in his pension. The court these 

days can make pension sharing orders, so that part of his pension is effectively hived 

off for you. So you need to get some advice. 
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ALEXANDER: And how do you do that quickly? I mean if you’ve had the shock of 

a situation that your partner or your husband is leaving you, how quickly can you 

move to get advice and to find out what action you need to take? 

ALLISON: It all depends on your circumstances of course. I mean it’s a question of 

finding a family lawyer and instructing them. Usually you know if a friend has been 

advised, they may be able to give you a recommendation. If you don’t have that, if 

you don’t know a specialist lawyer, the best place to look is the website of a family 

law group called Resolution, and on that website you’ll be able to find details of 

specialist family lawyers in your area - at least in England and Wales. 

CLAIRE: Okay. 

KELSEY: And in Scotland, our equivalent is the Family Law Association. If you 

google Family Law Association Scotland all of the members of the FLA are people 

who do almost exclusively family law and are experienced in that area. 

ALEXANDER: Okay, Claire, best of luck. 

CLAIRE: Right, but he can’t insist that I move out within 6 months? This is what he 

wants. 

ALLISON: Well he certainly can’t insist that without an order of the court. But you 

need to get advice about whether the long-term solution is for you to stay in the house 

or not, and I’d need to know an awful lot more information before being able to give 

you that advice. 

CLAIRE: Okay. 

ALLISON: So if you get to see someone and go through all the detailed background 

with them, they’ll be able to give you a much better answer. 
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CLAIRE: Yes, okay. 

ALEXANDER: And David and Rachel, I know that on the subject of living with a 

partner who you’re in the process of separating from - a lot of people are in that 

situation these days, aren’t they? 

KELSEY: Very much so. I mean I think I would very much endorse what David has 

said. I think the priority for you just now, Claire, I suspect, is to try and give yourself 

a little bit of space to deal with the emotional fallout of what’s happened to you and 

your children. And I think if you get some good advice at the early stages, you’re not 

on a conveyer belt that doesn’t have a stop button. What it does is it will give you a 

bit of comfort, so you don’t end up taking decisions now that ultimately may not be 

great decisions in the medium to longer term that you may regret. And I think if you 

can say to a partner, you know husband or whatever, I am not going to take a decision 

about this because this is not the right time and you know that you’re saying that from 

a position of strength as it were - that I think psychologically, certainly the people 

I’ve worked with, that has made a huge difference in terms of just giving them a little 

bit of space. And ultimately it may also be that if it comes to it, you know if there is 

the direct involvement from a solicitor so there’s a letter from a solicitor saying this is 

not the time and we’re not going to be bashing on with this in undue haste, it means 

that there’s a buffer there between you and him and you can simply say you know I’m 

not the person to be speaking to; this is something that my lawyer is dealing with. 

CLAIRE: Okay. 

KELSEY: Easy to say, I know, but two weeks is very soon certainly. 

ALEXANDER: Claire, is that helpful? 

CLAIRE: It is, yes. I feel take action.  

ALEXANDER: Good. 
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CLAIRE: Thank you very much. 

KELSEY: You’re welcome. 

ALEXANDER: Best of luck with it. We’ve had a call from Olivia who says that she 

has left her house which she was sharing with her partner, and that she’s now renting 

accommodation with her child. She was in full time study, but she came out of that to 

look for a job. She hasn’t found one yet though. She’s been told that she can’t get any 

help for her rent because of her mortgage on the house she was sharing with her 

ex-partner. The only thing she can do is get child allowance, she’s been told. Is there 

anything she can do to get extra support? Neil Bateman, what can Olivia do? 

Anything? 

BATEMAN: Well it’s not clear whether she’s just been told this or whether it’s been 

sent to her in a formal written decision. Social security law is very, very clear. What 

has to happen is if you’re not entitled, first of all they must make a decision on a 

claim that you’ve made and then they must write to you giving that decision and 

giving you the right of appeal. And people don’t understand this and they think that 

things they’re told by staff at the Job Centre or the housing benefit office have the 

force of law. Well they don’t actually, so it’s quite important that Olivia finds out 

whether she’s actually had a proper decision saying no, you’re not entitled, or whether 

it’s just a piece of advice. If it’s a piece of advice, she needs to obviously make a 

complaint about that because what the law says is when you separate, the value of the 

former matrimonial home is ignored for 26 weeks and then it can be ignored for 

longer after that. And principally, most commonly in these situations, if someone’s 

taking steps to dispose of the property, which usually happens when you’ve got a 

divorce going on - that people are trying to sort out the property in some way legally - 

that means the value is ignored for another 26 weeks or longer where reasonable. And 

actually I once had a case a few years ago where we got the value ignored for about 5 

years because it became incredibly complicated legally. 

ALEXANDER: These things can go on then. Okay then, we’ve got Sheila on the line 

who’s calling from Watford. Sheila, what’s your question? 
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SHEILA: Hello. My son has been in a same sex relationship for 13 years. Six years 

ago, they purchased a house and the partner put a down payment of £8,000, although 

the mortgage was entirely in my son’s name. Now they’ve lived there for 6 years. The 

partner has not worked during that time. Neither has he contributed to the mortgage or 

the utilities. The relationship is now over. My son wants to move out and sell the 

house (there is no equity) but the partner will not go despite a solicitor’s letter giving 

28 days to vacate. Where do we go from here? 

ALEXANDER: This sounds like a very awkward situation. 

SHEILA: Yes. 

ALEXANDER: David, what would you advise? 

ALLISON: Absolutely horrible situation for him, Sheila. There’s nothing worse, is 

there, than being stuck in a property when you’ve fallen out badly and are unable to 

move forward. The difficulty is that of course this property is in joint names and so 

neither of them can force a sale without agreement or without an order of the court. 

That said, inevitably if they made an application to the court, the court would order a 

sale because the purpose for which the property was bought no longer exists. You’ve 

said there’s no equity in the property, so there would inevitably be an order for sale 

and the division of any equity that exists. There may be arguments about their 

respective shares in the property, which I think it was John Paul who called earlier - 

we spoke a little bit about whether the property is held in what we call a joint tenancy 

or tenancy in common. All of that of course is going to be irrelevant if there’s no 

equity. But I think it sounds a little bit strange giving him 28 days to get out because I 

think as a joint owner he’s entitled to remain there unless the court suspends his 

occupation rights. 

SHEILA: Ah, I’m not sure about the joint ownership. He paid the £8,000 down 

payment and hasn’t paid a penny since, and, as far as I’m aware, the mortgage is 

entirely in my son’s name.  
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ALLISON: Oh okay, well in which case if the mortgage is in your son’s name, the 

likelihood is that the property is also just in his name … 

SHEILA: Yes. 

ALLISON: … because you can’t usually have a joint property with a mortgage in 

just one person’s name. In which case the other person will be occupying the property 

under a licence and, yes, entirely appropriately he’s been given notice to terminate his 

right to occupy. And if of course he won’t go, it’s an application to the court. 

SHEILA: I see. 

ALEXANDER: And Rachel, you’ve got a point to add. 

KELSEY: Yeah, the position in Scotland may be slightly different if they were living 

in Scotland in that you can acquire occupancy rights in a property simply by dint of 

being in a relationship with somebody. Those generally would have to be … there 

would have to be a declarator granted by the court, but it may well be that if your son 

and his partner were in Scotland that it would be more difficult to get the partner out. 

But again, as we touched on with John Paul, the other thing that your son would be 

wanting to think about if he were in Scotland is whether he should be making a claim, 

which again would have to be intimated within a year of them separating because if 

your son has been financially disadvantaged as a result of the contributions that he has 

made over the course of the relationship, he would potentially have a claim against his 

former partner which I think probably he wouldn’t have - I’m looking at David as I 

say this - I think he probably wouldn’t have in England and Wales. 

ALLISON: No, he wouldn’t do at all. 

SHEILA: I see. 

ALEXANDER: Okay. Sheila, we hope your son manages to extract himself from this 
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very difficult situation. Thank you very much for your call. Jacqui’s on the line. 

Jacqui, what’s your question? 

JACQUI: Oh hi. I have a query relating to maintenance payments for my two 

children who live with me. They’re now 17 and 15 and myself and my ex-husband 

divorced 7 years ago. At the time we had a clean break settlement and maintenance 

was set at £350 per month per child until they finish tertiary education. Now that 

amount hasn’t increased at all over the last 7 years and I’m wondering whether it’s a 

realistic option to go back and have that revisited? 

ALEXANDER: Neil, can I come to you on this one. Can these things be raised or 

negotiated? 

BATEMAN: Well I can only comment on the benefit side of things. What I would 

say is that child maintenance - because you can also get spouse maintenance - but 

child maintenance, it’s really important to try to maximise that if you are also having 

to claim a tax credit to top up your income or even a means tested benefit. Over the 

years government has tried to encourage people to maximise child tax credit for 

various reasons - sorry to maximise child maintenance for various reasons - and it’s 

all ignored as income now. So it’s a good idea to try to maximise your child 

maintenance if you are in a position where you’re having to claim a means tested 

benefit or a tax credit. 

JACQUI: I’m not actually having to claim any benefits. 

BATEMAN: Okay. As regards the family law side of it, perhaps one of the solicitors 

could offer some advice? 

ALEXANDER: David’s looking keen. 

ALLISON: Absolutely. I mean the short answer, Jacqui, is probably yes. I’m 

assuming that the £350 per month for each of the children was put in a court order. 
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Would that be right? 

JACQUI: Yes. 

ALLISON: Okay, I mean you’ve got two options: you can go back to the court and 

ask for an increase in maintenance is option one; or you can go to the Child Support 

Agency. And the reason I say that is because even when there is a court order, once 

it’s been in place for 12 months either of the parents can go to the Child Support 

Agency who will carry out an assessment and that assessment will override the court 

order. You obviously want to be careful that that’s going to lead to an increase, so you 

need to get some advice from a specialist about what that would do. 

ALEXANDER: Okay, Jacqui thank you very much for your question.  

And that’s all we have time for today on Money Box Live. My thanks to David 

Allison from Family Law in Partnership; Rachel Kelsey of Sheehan Kelsey Oswald; 

and Neil Bateman, independent adviser on welfare rights. Thanks to you all for your 

calls and emails. You can find out more on our website, bbc.co.uk/moneybox, where 

you can listen to the programme again, sign up for the download and read a transcript. 

Paul Lewis will be here on Saturday with Money Box at mid-day, and here to take 

more of your calls on Money Box Live next Wednesday afternoon will be Vincent 

Duggleby. The subject will be pensions. 


