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LEWIS: Hello. Divorce, dissolution, separation. Well not the most romantic topic 

two weeks before Valentine’s Day, but January is a big month for relationships to end 

and today Money Box Live is taking your calls on all those dull, alarming and 

complicated practical aspects of unmeshing a relationship that may have lasted many 

years. Many of the details are changing: legal aid is now all but gone for divorce in 

England and Wales; the whole child support system is changing: a new law is going 

through Parliament at the moment; the Government wants couples to use mediation 

rather than the courts to deal with all those tricky problems. The problems of course 

include splitting pensions. Few people seem to realise how valuable they can be and 

they are an asset that can be split. What happens to debts? How do you divide the 

value of a shared home? And if there are children, where will they live and who will 

pay what for them? It is complicated, it can be frightening, and you have to cope with 

it just at the time when your emotions are fragile. But help is at hand. You can call 

Money Live now: 03700 100 444. With me today to answer your questions: Joanne 

Edwards is a partner in the family department at Penningtons Manches and also Vice 

Chair of Resolution, the National Family Lawyers’ Association; Michelle Cracknell is 

Chief Executive of the free Pensions Advisory Service. And because the law is 

different there, in Scotland is Liz Welsh, Principal of her own family law practice in 

Ayr and a Past Chair of the Family Law Association Scotland. Our first question is 

from Mary who’s in Cheltenham. Mary, your question? 

MARY: Yes, I’d like to know as I’m on benefits, I would like to know how do I get a 
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divorce because I’ve got not money? And as there’s no legal aid, I can’t afford a 

solicitor. It’s a bit of a one-sided affair because my husband doesn’t want a divorce, 

but I do. We’ve been separated now for 6 years and the kids are teenagers, so I don’t 

need mediation for little kids … 

LEWIS: Right. 

MARY: … so I want to know how do I get divorced being on benefits? 

LEWIS: Okay, well let’s start with Joanne because of course the legal aid changes 

are in England and Wales. What do you do if you’ve got no money but you want a 

divorce? 

EDWARDS: Mary, good afternoon. 

MARY: Hi. 

EDWARDS: I have to say my heart absolutely goes out to you because, as Paul has 

mentioned, legal aid has been removed from most family cases in England and Wales 

as of April 2013. So day in, day out, Resolution as an organisation is hearing from 

people such as yourselves, people in a very similar predicament. Practically what can 

you actually do? My starting point, my recommendation to you would be look at one 

of the various websites which would signpost you to at least some legal assistance - so 

the Resolution website, for example. 

LEWIS: And just tell us what Resolution is. 

EDWARDS: Sorry, Resolution is the national association of family lawyers and 

other professionals who are committed to helping couples going through divorce or 

separation, primarily keeping a focus on the children and out of court solutions. 

MARY: Well they’re teenagers. My daughter’s 19 and my son is 16, so they don’t 
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really need negotiation. 

EDWARDS: I understand. Presumably, Mary, the issue will be - well, number one, 

getting the divorce through if your husband is not wishing to cooperate in that  … 

MARY: Yes. 

EDWARDS: … and, number two, any financial issues which are left to be resolved 

between the two of you. In essence your options are as follows: number one, you can 

go and see a solicitor. Many solicitors will see people without charging for an initial 

consultation to talk about what the various process options are and what the law 

actually is. If they consider that it may be appropriate for there to be mediation around 

the finances and indeed to engage your husband about having a divorce, they can then 

discuss with you whether you may still be eligible for legal aid for mediation, which 

does still exist. And lots of people think it doesn’t, but it does. The alternative - and 

I’m afraid what lots of people are now left with in your situation if mediation isn’t 

appropriate forr whatever reason or you’re not eligible for legal aid - is that you can 

go through the court system yourself. Now I fully appreciate that’s very daunting for 

you to do only armed with information on websites and the odd bit of legal advice, 

but that in our experience is, I’m afraid, what lots of people have been left with since 

April 2013.  

LEWIS: And are judges in the courts sympathetic to that now? They didn’t used to 

be, but are they now? 

EDWARDS: Judges are incredibly sympathetic. I think it’s fair to say the family 

court, we have some excellent judges. They are frustrated by the cuts because it 

means just as legal aid has been cut, so have there been cuts in the courts. And so 

what we’re seeing is a lot more delay in the courts - about one in three cases involve 

at least one person acting for themselves. But judges will do all that they can to help 

parties through the process and also to signpost out to mediation and work with local 

communities and local mediators to try to help people in this very difficult situation. 
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MARY: Yeah, can I ask a question though? There was a law passed that says forced 

marriage is illegal, so surely taking away legal aid and not allowing me to get a 

divorce is surely forcing me into a marriage I’m not wanting to be in? So surely I’ve 

been put into a catch-22 situation where one side of the law says you’re not allowed 

to stay in a forced marriage, but the other side of the law says we have to because 

we’ve got no money to help you divorce? 

LEWIS: Yeah, I think lawyers could have a long time arguing about that, Mary. I 

certainly see the point. Can I just make one point about mediation, Joanne. Mary said 

she didn’t need it because the children were sort of well 16 and 19. But it’s not just 

about children, is it?  

EDWARDS: It’s absolutely not. 

LEWIS: It will also help the adults come to terms with what’s happening. 

EDWARDS: Yes. It’s a common misconception; people often think mediation means 

reconciliation. Mediation’s an entirely different process. So for very many clients, 

they go to mediation all through the collaborative process because they want to reach 

agreement not only about arrangements for the children, but also about the finances 

and the basis of any divorce. And so those sorts of process, in our experience, are very 

helpful for people. 

LEWIS: And you find it where? 

EDWARDS: Well, as I say, I think a good starting point would be something such as 

the Resolution website where you can then access a lawyer who can have that initial 

consulation and can more carefully tailor the advice and the signposting to the 

individual circumstances.  

LEWIS: Okay, well that’s very clear. A detailed explanation of what happens in 

England and Wales. Well I’m going to go to Scotland now to talk to Liz Welsh 
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because, Liz, it’s not quite the same in Scotland. Obviously Mary’s in England, but 

there’ll be lots of people listening who may not be. What happens in Scotland? 

WELSH: Well in Scotland legally it is still available for separation advice either 

under the Advice and Assistance Scheme, which is in-house advice - somebody just 

goes to see a lawyer, can negotiate an agreement and resolve all issues whether about 

the children or finances without going to court through that scheme - but also through 

civil legal aid, which allows people to take actions in court if it becomes necessary in 

order to resolve say an issue about finances. 

LEWIS: But of course going to court is probably the last thing you should do. And 

there is this collaborative system, the collaborative divorce, that’s been mentioned. I 

mean I know that’s throughout Great Britain, but does that apply in Scotland as well? 

WELSH: It does, yes. There are various options and alternatives to court, and I 

would agree with what Joanne said about seeing a solicitor for initial advice about the 

different ways these things can be tackled because mediation is available either 

through the Family Mediation Service, which deals principally with issues about 

children in Scotland or through the CAM, which is solicitor mediation which can 

handle both issues about children and finances. And collaborative, as you say, is a 

relatively new option which involves both sets of lawyers sitting down with both 

clients and trying to look at all possible options and reach a solution by agreement. 

LEWIS: Okay. And we’ve heard from two of our guests. I’m going to bring the third 

one in, Michelle Cracknell, in a moment, just to talk about pensions because she’s 

from the Pensions Advisory Service. Several emails about this, Michelle. We’ve got 

one from a man who’s calling himself Tom who says that his partner split up from her 

husband. He’s a local government worker and she wanted to split the pension but was 

told she couldn’t have it transferred out.  Is that right? Just explain how pension 

splitting works first. 

CRACKNELL: Well it sounds as though on divorce Tom got a pension sharing 

order on the local government pension scheme. 



 

6 

LEWIS: It’s Tom’s partner, I think; her husband. It’s a bit complicated. 

CRACKNELL: So Tom’s partner’s got a sharing order, so has a sharing order and 

part of the previous husband’s pension. On the local government schemes, when 

you’ve got a sharing order you still keep in a separate account in that pension scheme 

for all of the public sector schemes, so there isn’t a transfer out. It is a difference that 

if you have a pension sharing order with a private pension scheme, the private pension 

scheme will probably insist that you move it into a separate pension policy. 

LEWIS: And worth remembering, isn’t it, that a pension is a very valuable asset of a 

divorce and you should be looking to split it as much as the house or the money in the 

bank? 

CRACKNELL: Absolutely. For a lot of people, the pension will either be the first or 

second largest asset that the couple will have. Certainly anybody who’s got a local 

government or public sector scheme, the value of that asset will be very considerable.  

LEWIS: Because it’s related to their salary and goes up with inflation after they 

reach pension age. So that’s the pension side. And we talked about getting free 

advice. People can ring the Pensions Advisory Service, go online, and that is 

completely free. 

CRACKNELL: It is. 

LEWIS: Who pays for it? 

CRACKNELL: The DWP fund does, to provide information and guidance for 

people. And we also deal with disputes between pension schemes on a mediation 

basis.  

LEWIS: Okay, very useful. Right we’ll go to our next caller who is Ian and he’s 

calling us from France. Ian, your question? 
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IAN: Hello. I divorced about 10 years ago and it took 8 years before we reached a 

financial settlement. And in the 8 years, I accumulated assets, and my solicitor did not 

advise me at the time that assets that were acquired after the divorce is final may not 

or could not be used in the pot that is finally shared out. Is this right? 

LEWIS: Right and you divorced in England, Ian, even though you’re living in France 

now? 

IAN: Divorced in England. Everything took place in England and in the English 

courts as well.       

LEWIS: Joanne? 

EDWARDS: Ian, good afternoon to you. And thank you for clarifying; I was going to 

ask where you actually were divorced. It’s quite a complex issue you raise because 

the starting point in any case, as you will have gathered, is that effectively one has the 

divorce but the financial process is completely separate. And typically a court will 

value assets as at the date of any trial, any determination of the issues, so strictly 

speaking people can carry on building up assets during that period and not realise that 

they’re still potentially going into a pot for division. However, I mean every case is 

different and the court would also want to consider who had contributed what to the 

building up of the assets in that period. So, if for example, one had a case where the 

husband had built up the value of the assets, there were no minor children so the wife 

hadn’t contributed in the same way to the increase in the value, then the husband 

would have a very strong valid argument for saying well I should have the majority, if 

not all of that increase; it’s been my sole contribution. If there are younger children 

who the wife has been responsible for, having the primary care of, that may be a 

different answer. And then every case again - and again I’m sure you know it’s never 

straightforward in England - is also determined by needs, and so ultimately the court 

would need to look at what you each needed at the point of the final settlement. 

LEWIS: But the essential point that Ian made is right - that assets built up after the 

divorce … 
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EDWARDS: Yes. 

LEWIS: … part of them can still be passed to the ex-partner? 

EDWARDS: That’s absolutely right, yes. 

LEWIS: Right. A bit of a surprise for you, I think Ian? 

IAN: Yes. Thank you very much. 

LEWIS: That does seem to be the law.  

WELSH: Paul … 

LEWIS: Yes Liz wants to tell me the law’s different in Scotland, I suspect. 

WELSH: It is indeed. I think, Ian, this is one of these situations where you might 

have wanted to call on the old alliance and move yourself up to Scotland before you 

raised your divorce because what we do, first of all, is we deal with finances prior to 

the divorce being granted. But I think more particularly in your case, we value 

matrimonial property at the date of separation, and it’s only in very particular 

circumstances where there’s a joint asset which is being transferred that we now take 

into account a current value, an appropriate date valuation, which is the date closest to 

the proof or the final settlement. So in your case, if you had assets which had 

increased in value - whether it be a business or a pension or savings - the increase in 

value would not be taken into account in your divorce settlement. 

LEWIS: Okay.  

WELSH: Other than by way of resources which might be available to fund a 

settlement which is calculated on the basis of your separation values. 
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LEWIS: Not an option now, but just as many people are alleged anyway to move to 

London to take advantage of our divorce laws, people move to Scotland to perhaps 

take advantage of yours. Anyway, Ian, thanks for your call. I don’t mean to be 

lighthearted about it. It’s been a difficult time for you, I’m sure. And Bridget is 

calling us from London also about France. Bridget? 

BRIDGET: Yes, I was wondering … We’re amicably separated and we were both 

married in France and we both live here now and have been separated since, and just 

wondered well for everyone who’s married in another country in Europe if it’s easy to 

obtain a divorce when you’re in England? 

LEWIS: Well it’s not just Europe, is it? People get married all over the world. 

Joanne? 

BRIDGET: Well there we are, yes. 

EDWARDS: Bridget, good afternoon. I mean yours is a question I get every week 

through my practice, both because people either get married in exotic places abroad or 

indeed because people move with their jobs quite frequently and then find themselves 

living in this country. So it’s a very common misconception in the clients that I see 

that one has to get divorced where one actually got married. The reality is it’s about 

where you’re living at the time that you want to have a divorce. Now I’m glad to hear 

you say it’s amicable and hopefully things can be resolved fairly quickly. So the short 

answer is if you are living in this country and you also have English domicile, then 

provided you’ve been living here for 6 months, up to this point you could issue 

proceedings here. If you don’t have English domicile, you normally would need 12 

months of residence to enable you to get divorced here. 

BRIDGET: Okay. 

LEWIS: And Liz, if this was in Scotland? 
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WELSH: The situation is very similar, yes. If you can establish jurisdiction again 

based on domicile and residence here, then you could raise proceedings either in the 

court session or in the sheriff court. 

LEWIS: Okay. And domicile meaning where you sort of normally live, I suppose? 

WELSH: Where you have domicile of birth, for instance. 

LEWIS: Where your heart is really, isn’t it? Where you want to die. (laughs) 

WELSH: Uhuh, yes. 

EDWARDS: Well initially it comes from one’s parent, from one’s father. You can 

then acquire a domicile of choice by moving somewhere else. 

LEWIS: That’s more difficult, but yes okay. 

EDWARDS: Yeah, exactly. 

LEWIS: Okay, so thanks very much for your call, Bridget. I hope that makes things a 

lot easier for you actually. I’m just going to read a quick email from John. He’s 

married, two children - 11 and 13. Jointly own a house. Money in the bank. His wife 

told him just after Christmas that they were separating. He’s not working, he’s got 

severe depression, and his question is this: When someone has a mental illness, how 

do you go through a divorce when you’re feeling vulnerable? Where do you go for 

help? He is actually in England, so we’ll start with Joanne and then move onto you, 

Liz. 

EDWARDS: John, obviously very sorry to hear about your own predicament. It’s 

very difficult and obviously very common in family lawyers’ experience to have a 

clients suffering from varying degrees of depression. Whenever I first see a new 

client, I would always enquire as to what support they have to ascertain whether they 
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need any referrals out, so signpost them out to any appropriate help from other 

sources. And I also said in practical terms, I would always want to speak to my 

counterpart if your wife has got a solicitor just to find out really whether there is any 

need for things to progress at breakneck speed or whether in fact there could be a bit 

of a lull.  

LEWIS: It’s a very difficult thing though, isn’t it? I mean divorce is bad enough, but 

if you’re already suffering from depression. 

EDWARDS: Yes. 

LEWIS: And Liz, in Scotland I suppose there are similar services? 

WELSH: Well yes and I think that the approach that most family lawyers would take 

would be to basically look at the client that’s sitting in front of you and look at how 

they’re dealing with it and what their needs are because sometimes it’s not simple, 

straightforward legal advice; it is about suggesting that there is other help available 

and trying to make sure they get that and dealing with the negotiation or the 

proceedings accordingly. 

LEWIS: And of course you both say someone sitting in front of you, that implies 

they’ve gone to a solicitor. We know that you can get legal aid in Scotland, but in 

England it’s more difficult, so it’s who you find first, isn’t it? 

EDWARDS: That’s absolutely right, although I would always recommend that 

somebody go for a mediation information assessment meeting. And that mediator 

seeing a client - and that can be a free meeting, there can be a nominal charge for it - 

would be able to signpost to all range of services available in the locality.  

LEWIS: So there are mediation services and there are commercial ones as well that 

you can pay, aren’t there - if you can afford to pay - that you can get from mediation? 
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EDWARDS: Yes quite. Let’s go onto Jane now who’s calling us from 

Northamptonshire. Jane, your question? 

JANE: Hello. I’m separating, going through the divorce process. I’ve been married 

25 years. I have 3 children - 16, 21 and 23. My husband is 10 years older, so he’s 

approaching 59. We have no mortgage. And he’s suggesting a spousal maintenance 

fee for a fixed period of just 4 years. My question is does that sound like a reasonable 

suggestion? And also there’s pressure because of the tax year ending, so does that 

make a difference to sort out things before the end of the tax year? 

LEWIS: Okay. And I was told you also had a question about pensions. Is that right? 

JANE: And also, yes, how are the pensions equalised in terms of I’ve stayed at home 

for the last 14 years to bring up our children and I’ve only worked for the last 7 years 

part time, but obviously my husband’s ability to earn is much greater than my own 

and obviously he’s been able to build up a big pension pot. 

LEWIS: Okay, well let’s start  with pensions and talk to Michelle Cracknell. 

Michelle? 

CRACKNELL: Well, first of all Jane, on your pension, you will get a share of his 

pension pot and that will be done based upon the value. It does depend upon the type 

of pension scheme. For example, if he’s in what is described as a defined contribution 

pension scheme, then that obviously has one value. It has a face value and that will be 

split between the two of you. If it’s a defined benefit or a final salary pension scheme, 

then it’s valued on a slightly different basis because it’s a pension promise and they 

will take into account in that valuation that you are 10 years younger than him. Just 

want to clarify one part. The split isn’t necessarily 50/50 because you’ve got two 

rights under the pension scheme: you’ve got a share of his income as one of your 

rights; but then you also have a second right, which is the widow’s pension 

entitlement that was built up as well. So when you get a valuation of your pension 

fund, you’ll get a value but then there’ll be a discussion about what a fair split is 

rather than an equal split. 
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LEWIS: So it certainly can be split and that’s an important thing that many people 

don’t even know about. Joanne is nodding. But I’m going to move you on from 

pensions, if I may, and talk about this other point - about spousal maintenance, 

maintenance for husband and wife. 

EDWARDS: Yes well Jane, I was going to say the two points between the pension 

and the spousal maintenance, they are interlinked, because if I were representing you 

I’d want to look at how are we going to get an income stream for you for the rest of 

your life. And that’s through a combination of two things: it’s whatever your husband 

is earning and is going to earn until he retires - whenever that may be - and it’s 

potentially through sharing his pension. So you asked is it fair that I just have 4 years 

of spousal maintenace? I’m bound to say in London - and there is regional variation - 

I don’t think that would be the court’s starting point in the circumstances you’ve 

described. I think it’s more likely the court would say it should be what we call a joint 

lives spousal maintenance order, so that potentially, for as long as your husband 

continues to earn, you’re having a share of that income. But that in addition to that, 

there would be a pension sharing order and an expert such as Michelle would look at 

the pensions and would look at how the income could be equalised between the two 

of you. 

LEWIS: I thought though that nowadays people went for a clean break. They didn’t 

want to have a share of his income, if that’s what it is, for 20 years; they want to have 

a clean break, start again, get some capital and move on. 

EDWARDS: Again a good point. The court is required by statute to try to achieve a 

clean break in every single case. The reality in a lot of the cases I deal with is that 

that’s simply not achievable. So if there were a big pot of capital here and if it were 

possible to compensate Jane for the loss of her income claims against her husband by 

her having a big share of capital, then that would work. But otherwise the norm would 

be to share the capital, so each spouse is housed, and then to look at the divvying up 

of both the available income - from each of them, I ought to add - and indeed from 

any pensions. 



 

14 

LEWIS: Jane, all a bit …  you know there’s a lot to do there. I hope that’s been 

helpful to you. 

JANE: It has been very helpful. Thank you very much. 

LEWIS: And good luck. 

WELSH: I wonder if I could interject? 

LEWIS: Sorry. Yes just briefly if you would, Liz, because there’s a lot to get 

through. 

WELSH: The situation’s very different in Scotland because we don’t look at the 

continuing claims against future income. We would look at a clean break. That’s the 

starting point. We can look at something called “periodical allowance” but it has to be 

justified by the circumstances. 

LEWIS: So much more likely to be a clean break in Scotland? 

WELSH: Much more likely, yes. 

LEWIS: I’m going to take an email now. This is from Leslie Hopper. He says, ’I 

understand you’re covering dissolution of civil partnerships. Could you also cover 

equal marriage? And my partner and I had a civil partnership ceremony in 2006.’ 

They want to take advantage of the new equal marriage, which starts at the end of 

March in England and Wales anyway, ‘and we hope it’ll be a simple administrative 

process.’ And the reason I’m dealing with this on a divorce phone-in is they’ve read 

that we may have to divorce in order or at least get a dissolution of the civil 

partnership before they can get married. Joanne, that can’t be true? 

EDWARDS: I’m afraid it is. Much to Resolution members’ disappointment, that is 

the position because we’ve had a lot of enquiries about this. This new single marriage 
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legislation has come in so quickly that one thing that hasn’t been dealt with are the 

transitional provisions for the many couples out there who have entered into civil 

partnerships over the past 8 or 9 years. And so we’re not anticipating, as I understand 

it, until the autumn that legislation will come in that would enable people just 

automatically to convert their civil partnership into a marriage.  

LEWIS: Just by filling in a form? 

EDWARDS: Just by filling in a form. So technically one would have to dissolve the 

civil partnership to enable one then to go on to marry. 

LEWIS: But not for any reason. Just because you wanted to do it rather than the 

current situation? 

EDWARDS: Exactly so. 

LEWIS: Okay well thanks Leslie for your email. And I’m going to take another 

email now, another issue we haven’t dealt with during the programme. This is from 

Rosalind who lives with someone but has not been married. My hus… Sorry, I beg 

your pardon, Rosalind. She is married. Her husband is selling a property which is 

owned jointly with his ex-partner. They weren’t married. So they’ll have half of that 

each. Will Rosalind be entitled to some of those proceeds if they then divorce - so the 

half of her husband’s ex-partner’s property, will she be entitled? 

EDWARDS: The answer for Rosalind in England is maybe. If the … (laughter)  

LEWIS: You need a very highly paid solicitor to give an answer like that. 

EDWARDS: That’s the broad discretion that we have in England and Wales, I’m 

afraid. The answer is maybe. If those monies, the proceeds from her husband’s 

property become intermingled with property that they own together as a married 

couple and then they get divorced, then yes she likely will share. If they’re kept 
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completely separate, then the starting point would be that those assets would be ring 

fenced on divorce, save to the extent she could show that she needed those assets to 

meet her own housing needs normally.                             

LEWIS: And we’ve had a number of emails, which I won’t read out, about a very 

similar question - about inheritence; that if one partner inherits money. And in fact 

we’ve now got a phone call about it from James, so we’ll take the phone call at this 

point. James? James from Cambridge, your question?  

JAMES: Hello. Well my inheritance is part of quite a complex situation, so I’ll try 

and go through it as quickly as I can. My wife and I were living in two adjacent 

properties - one owned outright by me, the other owned by her but with a £40,000 

mortgage on it. We sold the one owned by me and in effect sold the other one to her 

father, but without a transfer of deed - it was just an informal arrangement - And 

using that money bought another prop… 

LEWIS: James, I’m going to interrupt you. We’ve got about two or three minutes left 

and we’re not going to be able to go into the detail. 

JAMES: Sure. 

LEWIS: The inheritance point, as I understand it, is you inherited something? 

JAMES: Okay. I have an inheritance which I acquired shortly after we got together 

as a couple but before we were married and her father has this contribution which he 

hopes to get back, although there is no formal loan agreement. My advice from the 

two solicitors I’ve seen so far is conflicting. One says that I would have a claim over 

her father’s contribution because it’s part of the marital assets but that would have no 

claim over my inheritance because it was acquired before our marriage; and the other 

says it’s not clear cut as that. 

LEWIS: Okay, well you might get a third opinion. Joanne’s here. Joanne? 
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JAMES: Thank you. 

EDWARDS: Well I think, James, the answer I gave to the previous question applies 

here. So in terms of the inheritance that you brought in, it does depend upon how that 

has been treated during the marriage first and foremost. So if, for example, you had 

kept that in a bank account or indeed invested in the property in your sole name, then 

the starting point for us would very much be that remains ring fenced on divorce. And 

the only, the main exception to that would be, as I said previously, in the event of 

need - so if your wife could show if I didn’t have a share of that inherited assets, my 

needs aren’t met. 

LEWIS: And Liz in Scotland, Liz Welsh. Completely different, I believe? 

WELSH: Well no, an inheritance doesn’t become matrimonial property - again if it’s 

ring fenced and doesn’t get meshed into other matrimonial property. If it does get 

meshed into the purchase of a matrimonial home or something of the sort, the person 

who inherited does have the potential argument based on a source of funds which 

might mean that they would get some but not necessarily (in fact unlikely) to get all 

of it back. But they can in fact get a quite high percentage of it back depending on 

what’s happened to it - if it’s maybe just been meshed into one purchase and the 

amount can be identified.  

LEWIS: Okay, so similar but perhaps slightly more definite in Scotland. 

WELSH: Yeah. 

LEWIS: And briefly, Joanne, you  mentioned something before we went on air 

called “post-nuptial agreement” … 

EDWARDS: Yes. 

LEWIS: … which I must say I’ve heard of pre-nuptial agreement, before the 
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marriage, but post-nuptial. If you come into money, you can say well I’ve come into 

this money; we’re going to agree now this will never be part of the divorce. Is that 

right? 

EDWARDS: Absolutely so, and that is increasingly common in my practice and so 

very often for inheritance tax planning purposes one has the parent of a spouse who 

decides they want to make a lifetime transfer to son or daughter. They may be anxious 

even at the time they make that transfer about the future of the marriage. So I would 

speak to the person coming into that money about entering into a post-nuptial 

agreement with their spouse, which would provide for the ring fencing of that money 

in the event of divorce.  

LEWIS: And Liz Welsh, in a word literally, can you do that in Scotland - 

post-nuptial agreement? 

WELSH: A gift from a third party is not matrimonial property. So unless it was 

meshed in, it would be safe. 

LEWIS: So you don’t need to. Okay. I’m sorry we’re going to have to stop there 

because we’ve got lots of calls, lots of emails I haven’t got round to and lots of issues. 

But my thanks to Liz Welsh from Elizabeth Welsh Family Law Practice; Joanne 

Edwards of Penningtons Manches; Michelle Cracknell from Pensions Advisory 

Service. Thanks to all of you for your calls and emails. More on our website: 

bbc.co.uk/moneybox. And you can listen again and a transcript’s there in a couple of 

days. I’m back at noon on Saturday with Money Box and Lesley Curwen is here to 

take more of your calls on Money Box Live next Wednesday afternoon.                                       


