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LEWIS: Hello. In today’s programme, the banks have agreed to stop taking £200 

million a year off customers who go overdrawn for a few hours. In future we’ll be 

given a second chance to balance our account in the afternoon. Bob Howard’s here. 

He’s been looking into schemes to avoid paying for your care. 

HOWARD: Yes, a warning that some councils won’t take this lying down. 

HAY: If people have deliberately deprived themselves of their assets, then local 

authorities can retrieve that money. 

LEWIS: A new disability benefit begins on Monday, but it will be harder to get than 

the one it replaces. And slow, slow, quick-quick slow - why does the Financial  

Ombudsman Service take so long to resolve some complaints? 

But first, it was revealed this week that the banks have been making £200 million a 

year out of us by taking money out of our accounts before we have a chance to pay 

money in. But now they’re changing their ways. A deal with the new regulator, the 

Financial Conduct Authority (announced on Friday), means that if a bank tries to take 

a direct debit or standing order before the sun comes up and there’s not enough 

money to pay it, that it will try again later in the day around afternoon teatime. That’ll 
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give us time, perhaps, to top up our account. Chris from Coventry was charged by her 

bank for exceeding her overdraft limit because her salary was paid in a few hours 

after a standing order went out. 

CHRIS: On the particular day in question, the salary is recorded to have gone in, no 

problem, and the expenditure is also recorded as having gone out, and the day’s totals 

were above the limit, so they hadn’t gone over at all. They said that according to their 

records, the money had gone out of my bank account and put it over the limit before 

the money had gone into my account and taken it back above the limit. So I said well 

this is misleading, isn’t it?  

LEWIS: Chris was eventually refunded after complaining. Well no-one would come 

on Money Box from the Financial Conduct Authority to explain the new rules and the 

banks put up the UK Payments Council to speak for them. Gemma Smith is the 

council’s Head of Public Relations. 

SMITH: What it means is that generally your direct debits and standing orders will 

be processed by BACS and they’ll come off your account before you get up in the 

morning. What many banks do, but what will be happening across the board, is that 

banks will retry to put that debit through if your credit hasn’t arrived into your bank 

account by the time the debit’s called. 

LEWIS: So when will they retry? 

SMITH: They will retry during the course of the day. 

LEWIS: Yeah but what if the money isn’t there the second time they try? How often 

will they retry? 

SMITH: At the moment we’ve got a mixed bag of what’s happening out there and 

what I’d stress is that this really is an emerging issue because in the past we’ve had a 
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situation where your salary payment, which is the main payment going into most of 

our accounts, happens before you’ve got up in the morning, and equally any debits 

that you’ve set up to come out of your account will happen at the same time. But 

because of Faster Payments, more and more of us are getting payments throughout the 

course of the day, so this really is responding to an emerging issue and it’s really good 

news for customers. 

LEWIS: Yes, but surely the bad news for customers was that the banks exploited 

Faster Payments to put us into an overdraft even though money arrived later in the 

day? I mean they made £200 million a year out of it. 

SMITH: Well no, what we’d expect actually is that from a customer’s point of view 

if you’ve been gone caught out, that if you spoke to your bank and it was the first time 

that it had happened, that they would look on your claim sympathetically and take the 

trouble to explain the timescales to you. 

LEWIS: Gemma Smith of the Payments Council. Well listening to that is Marc 

Gander of the Consumer Action Group which campaigned about overdraft charges for 

many years. Marc Gander, are you surprised that the banks have made so much 

money just because their computers get up rather earlier than us humans? 

GANDER: Well I’m astonished that it’s that much money and I can imagine this is a 

lot to do with why the banks have been so reluctant to do anything about it until now, 

so congratulations to the FCA to getting this done. We’re talking here about £200 

million being returned to the high street, so it can do a lot of people a lot of good. 

LEWIS: Yes. The “same day retry”, as they’re calling it, that’s going to be, as I 

understand it, “in the afternoon” - that’s the phrase they use - and according to each 

bank, so it could be three, it could be half-past three, it could be four. But of course 

most of us do our online banking in the evening, so even that will be too late, won’t 

it? 
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GANDER: Well I suppose there’s got to be a cut-off point somewhere, but I must say 

I think that if it’s still during the working day, I don’t think that’s very fair and I don’t 

think that it’s very fair that customers don’t know. It seems to me that banks have got 

a statutory duty to communicate fairly with their customers and I think that that means 

that customers have to know exactly where they stand and I don’t see anything wrong 

with saying well the cut-off point at least will be at close of business. 

LEWIS: Yes, I mean in the past of course banks did close at half-past three, but they 

don’t any longer. And we’ve also had emails and tweets raising other points - I mean 

like Chris who we heard from: direct debit’s taken at one minute past midnight in the 

morning, salary’s paid in at 5 pm, which is not quite what Gemma Smith told us. Will 

it stop that? 

GANDER: You know I mean I suppose there’s always going to be a problem and of 

course you know there’ll always be somebody on the wrong side of the cut-off point. 

This is much, much fairer, but I think that when people really know what the rule is - 

and I think it should be a rule - then I think people can make their plans accordingly 

and then maybe they’ll have less to complain about. 

LEWIS: Yes, so the bank should be telling us upfront that you know you must get it 

in by half-past three or else you will be charged. And always worth, I suppose Marc, 

complaining to get your money back, as indeed Chris did and many others have? If 

you’ve got a payment in the last few weeks, you might well go to the bank and say 

well now you’ve changed your rules, I’d like it back, please? 

GANDER: Well I think that one should complain and of course you know the banks 

often, when you do complain, they will give you your money back. But what I find 

very sad is they give it back as a gesture of goodwill and not as a matter of obligation, 

and I think that that part of the banking culture needs to change. 

LEWIS: Marc Gander of Consumer Action Group, thanks very much for talking to 
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us. 

Many people are concerned about the cost of care in later life and recently some 

companies have been persuading older people to pay thousands of pounds to set up 

something called a “protective property trust”. They tell people that would allow their 

home to be passed onto their children rather than being sold to help pay for their care 

costs in the future, but can these trusts actually achieve the desired outcome and are 

they in effect cheating the rest of us by hiding assets from the means test used to 

assess who pays for care home fees? Bob Howard’s been looking into it. 

HOWARD: Yes Paul. A protective property trust works by transferring your assets 

(usually your home) into a trust, so you’re no longer the legal owner but a trustee. If 

you’re a pensioner, the trustees will normally be you, your spouse or partner and your 

children. Money Box listener John from Tyne and Wear is 61 and has 6 children. He 

and his wife want to pass on as much wealth as they can to their family and they’ve 

been considering whether to set up a property trust. 

JOHN: My understanding is that this is a product that would mean that the money 

that’s locked up in the house is protected and could not be called upon in the event of 

care home costs arriving. At the moment I’ve not gone ahead with it because on the 

one hand in some quarters the product is presented quite strongly as a guarantee 

against the money being lost, as it were. But I find I can’t be certain that the law 

might not change and my worry is that it might be that this currently is seen in some 

quarters as a loophole, and it’s a loophole that might then be closed given that I fully 

understand that for the Government it’s a huge financial challenge to figure out how 

to meet the cost of people’s care home needs you know into the future. 

HOWARD: Currently in England, if you have over £23,250 in capital you will be 

assessed as being able to meet the full cost of your care. Councils can already evaluate 

whether a significant reason for setting up a trust was to avoid assets above this figure 

being used to pay for care. If they can prove that’s the case, they may take you to 

court for deliberately hiding them. However recent BBC research obtained under the 
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Freedom of Information Act reveals that of the 121 councils that responded only 16 

said they’d got money back using their legal powers. 

LEWIS: Thanks very much for that, Bob. And Peter Hay is Director of Adults and 

Communities at Birmingham City Council. I asked him how councils did decide who 

to pursue in the courts for the cost of their care. 

HAY: Guidance published by the Government is very clear that if people have 

deliberately deprived themselves of their assets, then local authorities can retrieve that 

money. 

LEWIS: And “deliberately deprived” means that they put the house into trust with a 

view to avoiding the means test that you would otherwise impose on them? 

HAY: Yes, the threshold used in the guidance is that there was a significant reason 

behind the transfer. So it’s a fairly low set of proofs, so people undertaking a 

consideration of this product need to be very clear about their motivation for it. 

Councils are going to take a clear view of why they might be picking up costs if 

somebody has appeared to remove assets from their own wealth. 

LEWIS: If the local authority decides that Mrs Bloggs has put her house into a trust 

with a view to avoiding paying care costs and indeed she’s in care and has to pay 

them, how can it recover that money because it’s in a trust? 

HAY: Yes it takes legal action in relation to the recovery. The local authority has to 

prove that, has to prove deliberate deprivation of assets. There are both civil remedies 

available, there’s recovery of assets, and indeed there’s the breaking of the law that 

covers this in relation to it as well. So there’s a range of remedies available which 

would depend on the unique nature of those circumstances.  

LEWIS: But we have heard and there has been some research done by the BBC that 
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showed that only a small minority of councils have ever mounted a legal challenge. 

Why is that? 

HAY: These are complex cases. The evidence burden if you like rests on the local 

authority. It has to prove intention. 

LEWIS: And that’s quite a hard thing to prove, isn’t it? You can decide what people 

have done, but why they did it is a different matter. 

HAY: Absolutely. And the other key issue is of course that many of the people who 

take this product out are unlikely to then actually require care. The sort of level of 

high care costs that are covered really by these products still only fall to about 10% of 

the population. 

LEWIS: And why do you say it’s only one in ten. I thought rather more of us than 

that would go into care at some stage in our late lives. 

HAY: Yes the work done by Andrew Dilnot showed one in ten people exposed to the 

sort of catastrophic care costs - i.e. the removal of all your assets. There’s then a 

spread in the middle and one in four of us need very little amounts of care. So there’s 

a huge spectrum and the issue here is that nobody knows at which end of the spectrum 

we will be; it is genuinely a lottery. Really what people need is good, strong financial 

advice before taking out any product linked to care. 

LEWIS: Peter Hay, Director of Adults Services at Birmingham City Council. And 

don’t forget there are significant changes planned for 2016, which will allow care 

home residents to keep around £118,000 of their own money and will cap the total 

amount spent to a nominal figure anyway of £72,000, though in practice it will be 

rather more than that. Caroline Bielanska is with me. She’s a solicitor and expert on 

the law relating to older people. Caroline Bielanska, can these trusts ever work to hide 

your assets? 
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BIELANSKA: Well, as Peter mentioned, one of the big reasons why they appear to 

work is the vast majority of people don’t actually need to go and have any care. So 

appearance is … 

LEWIS: So they’re never tested, you mean?  

BIELANSKA: They’re not tested. 

LEWIS: You’ve bought them, but you never find out if they work or not? 

BIELANSKA: (over) No because you don’t need care. The other thing is the 

mandatory guidance which the local authorities have to follow. When they’re looking 

at the deliberate deprivation, they also look at the timing; and the guidance says that if 

the transfer was done at a time where the person who made that transfer was fit and 

healthy and hadn’t foreseen the need for residential care, it would be unreasonable for 

the local authority to treat that as a deliberate deprivation. So if you’ve got enough 

time ahead of you, then it’s unlikely that the local authority will challenge it. 

LEWIS: But often they’re sold to people who are quite late in life, aren’t they - 

people in their 70s and maybe even older - who may well be thinking this is really to 

protect it for care? And if any part of your reason is to hide that asset from the local 

authority, then it’s deliberate deprivation, isn’t it? 

BIELANSKA: Well people do it for all sorts of reasons. I mean one of the concerns I 

suppose about the heavy marketing of some of these products is people are not getting 

balanced advice. It might be, for example, that people want to do it because there’s a 

moral reason - their son or daughter has been caring for them, they live in the house 

and they want to make sure they’ve got security of tenure. There might be all sorts of 

valid reasons. The other issue is what on earth does being fit and healthy mean? And 

that’s not being tested. 
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LEWIS: No. And what is the downside though because you’re living in your home. 

Once people have paid it off, they think well it’s my place, I can do what I like. But if 

it’s owned by a trust, it isn’t your place anymore, is it? 

BIELANSKA: No it’s not. And what in reality can happen is that at the point that 

you need more care - that’s whether in your own home or you need to go into a care 

home setting - what the local authority will fund will probably be much less than you 

expect they’re going to cover, so you’re not going to get the sort of bells and whistles 

sort of care that you’re expecting. 

LEWIS: So if you’ve got a valuable home, are you saying that the most sensible 

thing to do is just to shrug your shoulders and say well, I will use it to pay for my care 

because actually I’ll get a lot better care if I do that? 

BIELANSKA: Well that might be appropriate. I think the thing is is always to get 

rounded advice because what’s right for one person is definitely not going to be right 

for another. 

LEWIS: And in a word, from your experience of how these products are being sold 

to older people, are those pros and cons set out carefully? 

BIELANSKA: Absolutely not. I mean it is of great concern, people only see one 

side. 

LEWIS: Caroline Bielanska, thanks for talking to us. Now if you’ve discussed or 

been approached about putting your home in a trust in order to avoid care home fees, 

we’d be very interested in hearing about your experience - whether you decided to do 

it or not. You can email us: moneybox@bbc.co.uk.  

A new benefit for disabled people begins on Monday. Anyone needing help with their 

care or mobility will have to claim the new Personal Independence Payment instead 

mailto:moneybox@bbc.co.uk
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of the current benefit which is called Disability Living Allowance. The new benefit is 

tougher on the criteria for both care and mobility and the Government predicts it will 

lead ultimately to 660,000 fewer people getting help. The lower rate for care is 

scrapped altogether and there are fears that many who would get the higher mobility 

rate, which is £55.25 a week, will no longer qualify, and that would mean they can no 

longer get a car. I asked Robbie Spence, an adviser with the charity Disability UK, 

how much tougher the new conditions for mobility help would be. 

SPENCE: Well the difference is to do with how far you can walk. For DLA higher 

rate it’s a benchmark of 50 metres effectively, and for Personal Independence 

Payment there are benchmarks at 20 metres and 50 metres and even one at 200 

metres. But you only get the high rate if you can manage less than 20 and you only 

get the lower rate if you can manage less than 50. 

LEWIS: So at the moment people who can walk 50 metres only get the higher rate, 

but when they come to apply next week they’ll have to show that they can only walk 

20 metres? 

SPENCE: Exactly, yes. To get the high rate, they will have to show that they cannot 

reliably manage to walk 20 metres. 

LEWIS: So that’s going to mean a lot fewer people are entitled in the future. We’ve 

been hearing from people who currently get Disability Living Allowance. Now the 

new claims start on Monday for people who don’t get it at the moment. Let’s just hear 

from Colleen who is 63 and she uses her higher rate mobility component to get a car 

through the Motability Scheme. 

COLLEEN: It’s when they get round to assessing you, a lot of us will be over by 

then 65. Are we going to lose our mobility because a lot of us would not even be able 

to get out if that was the case? I mean in my case I have a spinal injury that means I 

can barely walk. With arthritis, I have problems lifting, I have to have help getting 
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washed and dressed. 

LEWIS: That was Colleen and we’ve heard from a lot of people who are very 

worried that they currently get Disability Living Allowance. Now they don’t have to 

claim on Monday, but are they going to be transferred to this new benefit? 

SPENCE: Well eventually everybody who was under 65 in April, so that includes 

Colleen because she’s currently 63, will be transferred. This is over the 5 year period 

between now and 2018. And if she comes out on the other side showing that she can 

walk less than 20 metres, then she will stay on the high rate of the PIP mobility and 

that’ll be safe; and if she also shows that her spinal injury and arthritis related daily 

living needs are such as they are now, then she may well end up with the same 

amount on the Personal Independence Payment. But the danger is that she might only 

be able to walk more than 20 but less than 50 and lose her DLA mobility. 

LEWIS: But if she loses her mobility payment, then she will also lose her vehicle, 

will she? 

SPENCE: Yeah Motability is a charity and they have arrangements with people to 

lease cars according to whether they get the appropriate rate of DLA or PIP mobility, 

and if they don’t well then Motability have no choice but to take the car away. 

LEWIS: Robbie Spence of Disability UK. And they’ve produced a guide to the new 

benefit and there are links to that on our website: bbc.co.uk/moneybox. Now all new 

claims for care or mobility needs from Monday will be this for this Personal 

Independence Payment. Existing recipients of Disability Living Allowance will be 

reassessed, but that won’t start until October 2015 unless their circumstances change. 

Anyone aged at least 65 on 8
th

 April this year won’t be reassessed and will continue to 

get the same benefit they get now.  

Hello, is anyone there? Well that’s the experience of complaining to the Financial 
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Ombudsman Service, according to Money Box listener Brian who emailed us 

recently. He says he’s been waiting weeks for a response but has heard nothing. Has 

the Financial Ombudsman Service quietly gone into liquidation he asked us. Another 

listener, Kevin, says he contacted the Ombudsman a year ago, but every 2 months it 

says it will be another 2 months. And Isabel got in touch this week about her daughter 

Becky. She found £2,500 had gone from her bank account during the night. She was 

the victim of a phishing scam. Her bank refused to compensate her, so she took her 

case to the Ombudsman. 

ISABEL: They promised to act within 12 weeks and that was in September and she’s 

still not on a list to be dealt with. Becky is 23 now. She was 22 at the time of the theft. 

She’s a freelance riding instructor. She needs to have money in her account to keep 

her business going. We feel very let down by the system. We were told the best thing 

to do is go to the Ombudsman and now we feel we’re in a battle with them as well as 

the bank. 

LEWIS: Well one person’s experience. Live now to talk to Tony Boorman. He’s 

Deputy Chief Ombudsman at the Financial Ombudsman Service. Tony Boorman, I’m 

tempted to say is anyone there, but I know you are. You can’t respond to individual 

cases, but we have had a lot of complaints. We’ve heard about people getting a letter 

from the Financial Ombudsman saying we’ll be in touch within 12 weeks and then 

nothing happens. What’s going on? 

BOORMAN: Paul, yeah well we certainly are there. Actually we’re here in 

increasing numbers. But first of all, let me apologise to your three listeners there 

about the experiences that they’ve had. 

LEWIS: There’s a lot more than that, I can tell you. 

BOORMAN: I’m sure there are and I’ll be in touch with them myself next week. But 

what I wanted to say to you was that, as you know, the Ombudsman Service has 
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received absolutely record numbers of cases in the last year. Now a lot of those are 

about Payment Protection Insurance and that’s a national scandal which has had a 

really major impact on us. We received well over 300,000 cases and that really is you 

know a storm of cases coming in our direction. And what have we been doing about 

that? Well last year we recruited another 1,000 people and we’ve got another 1,000 

people coming to join us, being trained this year as well. 

LEWIS: Well that was a question I was going to ask you - why you can’t just take on 

more staff. You obviously are. But you do charge, don’t you? You charge £550 for 

every case and £900 for every PPI case to the financial institution, not the customer. 

The more cases you have, the more staff you can employ. 

BOORMAN: That’s absolutely right, we certainly are not constrained you know in a 

way a lot of public services are, and that’s an important point to make. But what we 

are constrained by is that I want to be sure that we have staff who are trained and meet 

the quality standards that we set because it’s important we get these cases right. And 

your listener, Isabel, for example, and her daughter clearly have a complex case which 

will need some of our more specialist staff to look at. 

LEWIS: So you’re saying that the simpler ones are done quickly and the more 

complex ones take longer, and obviously it’s the ones that take longer who are 

complaining to us? 

BOORMAN: Well certainly if you have a very specialist area of complaint, we need 

to respond to that with specialist staff. And in the light of the increase … It’s not just 

about PPI, but right the way across our work, that has proved a challenge in some 

areas. 

LEWIS: Let me put another case to you. Tania. Her case is a bit different. Her bank 

transferred the wrong amount into a bank account. She got in touch with the 

Ombudsman. It took 6 months to say it was something you couldn’t rule on.  
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TANIA: If they didn’t feel that it was an issue that the Financial Ombudsman would 

deal with, I don’t understand why they didn’t send me a short letter at that point to 

save me waiting 6 months to get an outcome. Then I could have then gone on and 

perhaps found another body that I could have complained to about the problem we 

had with the transference of money.  

LEWIS: So Tony Boorman, I can understand why some cases are complex, but this 

lady wasn’t told for 6 months that you couldn’t deal with it. 

BOORMAN: Well again difficult for me to comment on the individual case Paul 

obviously. But there are certain circumstances where we can’t deal with cases or 

perhaps some cases where we conclude that it may be more appropriate for the courts 

to look at, perhaps because there are third parties involved in the dispute. 

LEWIS: And let me ask you briefly, if there is a complex case and it involves a lot of 

money that people might be due, can you speed that up because some people are put 

in financial difficulties by that delay? 

BOORMAN: No, I understand that point entirely and we’re very conscious of that. 

Certainly if customers are in financial hardship and particular difficulties, we do ask 

them to contact us. Obviously one person who’s fed up means someone who has to 

wait a bit longer. But a reminder Paul, if I may, that … 

LEWIS: Very briefly. 

BOORMAN: … two thirds of our cases are resolved within 6 months and we’re 

doing all we can to improve that position yet further. 

LEWIS: Tony Boorman from the Financial Ombudsman, thanks. That’s it for today. 

More information, links on our website: bbc.co.uk/moneybox. You can download the 

programme, listen to past editions, and send us your ideas - as so many of you do and 
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indeed are. I’m back on Wednesday with Money Box Live taking questions on 

powers of attorney. Back with Money Box next weekend. Today the reporter was Bob 

Howard, the producer Lesley McAlpine. I’m Paul Lewis.  

 

  

   

                          


