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1. Who takes responsibility for your affairs if you don’t give anyone Power of 
Attorney? 
No-one can take responsibility for your affairs unless they have been given proper 
legal authority, or are otherwise protected by the Mental Capacity Act 2005 (MCA).   
For example, day-to-day decisions regarding a person’s personal care can be taken 
under the MCA without formal authority.  Section 5 of the MCA provides protection 
from liability for people making such decisions as long as they reasonably believe the 
person lacks capacity, and that the decision is in the person’s best interests. 
 
For more formal decision-making, including the management of bank accounts or 
financial assets, a person will need to have been appointed with appropriate legal 
authority.  Under the MCA, once a person has lost capacity there are two routes by 
which this can happen.  Either the person will have made a Lasting Power of Attorney 
(LPA) whilst they still had capacity (or an Enduring Power of Attorney (EPA) prior to 
October 2007), or, if the person hadn’t made an LPA or EPA, by making an 
application to the Court of Protection to be appointed as a Deputy. 
 
There are also some specific areas of decision-making where it is not necessary to 
have been appointed as a Deputy or Attorney in order to manage some aspects of a 
person’s affairs: primarily, when income is solely from State benefits, or payments 
are made by the State to purchase care directly. If your income is solely from State 
benefits, the Department for Work and Pensions (DWP) could appoint someone 
(called an ‘appointee’) to receive and manage your benefits on your behalf.  Similarly, 
a Local Authority (LA) can arrange for a suitable person to receive direct payments to 
pay for ongoing care costs where a person has lost capacity.  In both of these 
situations the DWP or a LA are likely to look first to see if a suitable and willing family 
member of friend can take on the responsibility. 
 
It is a common myth that, if you begin to lose capacity to make decisions for yourself, 
your next of kin can just take over your affairs on your behalf. This is not so, unless 
you have already granted Power of Attorney to them.  If not, in England/Wales 
someone (usually a close relative or friend) will have to apply to the Court of 
Protection to be appointed your ‘Deputy’. The process is more expensive and time 
consuming than making an LPA. Also, there are usually ongoing costs as fees must 

 1



be paid to the Office of the Public Guardian (OPG) for supervising  the Deputy, and 
insurance taken out to protect your estate from mismanagement by the Deputy.   
 
In Scotland, if a Power of Attorney does not exist, an application to your local Sheriff 
Court will be necessary to ask the Sheriff to grant permission for someone to take 
care of things on your behalf – even if this is to be your next of kin. Thereafter, 
because you have had no say in whom the Sheriff appointed the person (then called 
your Guardian) is supervised by the Public Guardian (Scotland) or Local Authority 
(dependent on what they have been permitted to do for you).  This process is 
onerous on your loved one as well as costly, so to avoid this, sort things out ahead of 
any potential mental incapacity by granting these lawful permissions yourself by way 
of a Power of Attorney.    
 
2. I set up Power of Attorney for mother 6 years ago. I have not registered it but 
I'm managing her banking, etc, informally anyway. Mum wants me to take 
responsibility now so should I register Power Of Attorney? What is the 
advantage? 
Given the timescales this is likely to be an Enduring Power of Attorney (EPA), which 
could be made prior to October 2007. EPAs do not need to be registered until the 
point at which your mother starts to lose capacity. Unless it contains any restrictions 
to the contrary, you can use the EPA quite properly without registration as long as 
your mother still has capacity. You need to apply to register the EPA with the OPG 
when you believe your mother is starting to lose capacity in order to carry on 
managing her financial affairs. 
 
Since 1 October 2007 the position has changed and Lasting Powers of Attorney must 
be registered in all cases if they are to be used – even if the person still has capacity.  
There is no requirement to register your LPA immediately but there are advantages 
to doing so.  Immediate registration allows any errors in the LPA to be identified at a 
time when they can be corrected.  Waiting to register until your mother loses capacity 
means it is less likely she would be in a position to make a fresh, error-free LPA if 
required.  The registration process itself currently takes between 8 -14 weeks, 
including a statutory 6 week waiting period for any objections. Early registration 
ensures that an LPA is ready and available for use if it were to be needed urgently. 
Just to be clear, both Property and Finance, and Health and Welfare LPAs can also 
be used prior to a person losing capacity but only if registered.  
 
3. I have just applied for Power Of Attorney for my mother in-law and I’m being 
charged £500. My mother in-law gets less than £12,000 a year, so if you feel 
you've been overcharged, what can you do about this? This seems a very 
expensive deal for an OAP. 
It is possible to give a power, without any legal assistance. The forms can be 
downloaded free of charge from the Office of the Public Guardian’s web site at 
http://www.publicguardian.gov.uk/ or http://www.publicguardian-scotland.gov.uk/. In 
these circumstances, the only fees payable would be to register the LPA. A £120 fee 
is payable in England and Wales and £70 in Scotland. 
 
However, there are occasions when it is sensible to seek specialist legal advice, in 
particular for people with families who do not get on; who own complex assets, such 
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as businesses or overseas property; who want to include restrictions and conditions 
on how their Attorneys should act; or are physically or mentally compromised.  
 
Solicitors’ costs vary from region to region. Solicitors must set out the basis for their 
charges clearly in writing, which may be a flat rate or based on the time spent, but 
with an estimate of what it is likely to cost. The cost includes not just the production 
of an LPA but most importantly advice that is in the client’s best interest and 
assistance in completing the LPA correctly. Your mother-in-law should have been 
given this information, which forms part of the contract between her and the solicitor.  
 
 
 
 
4. My father and I are currently looking into setting up Power of Attorney for my 
mother who is in the early stages of dementia. However all solicitors seem to 
be quoting around £1000 as their fee to do this. I have found sites online where 
it says I can set it up for £28.95. Can this be legal- will it stand up in a court- am 
I taking a big risk dong it this way compared to spending £1000? 
Essentially same answer as above  
 
5. If there are three siblings and a couple need Powers Of Attorney, is it better 
to use all siblings or does it make it more complicated because you need 3 
signatures etc? 
This really depends on how you would like the LPA to operate. The two choices are 
to have the LPA operate ‘jointly’ or to operate ‘jointly and severally. If it is to operate 
‘jointly and severally’ this means any one of your Attorneys can act individually or in 
concert with the other Attorneys – you would not need all three to agree to each and 
every decision. If, however, you wish the LPA to operate jointly, this means that all 
the Attorneys must make all decisions together. It is important to note that if you 
choose this option, the LPA is no longer valid if one of the Attorneys should die or be 
unable to act, unless a replacement Attorney has been specified to take over in such 
circumstances. If you wish the LPA to operate jointly and severally, this means that 
any of the named Attorneys can still make decisions even if one of the Attorneys 
dies, or is unable to act.  
 
It is also possible for you to specify that your Attorneys have to act jointly when 
making some decisions and jointly and severally for making other decisions.  As 
above, if one of your Attorneys is unable to act, for example, were they to die, any 
decisions you asked to be made jointly could not then be made after that point.       
 
6. Please could you tell me, if a Power of Attorney is 'registered' can the person 
it’s for still carry on using their bank account, etc, as usual? 
The position for Lasting Powers of Attorney is that the answer is ‘yes’ but only so long 
as they still retain capacity. The fact that an LPA has been registered is not itself 
evidence the person lacks capacity as they can be registered in advance of losing 
capacity. The person to whom the Power of Attorney has been granted can assist, if 
required, from the time the document is registered but if the donor/grantor does not 
require any support at that stage they would simply carry on, on their own behalf as 
usual, until it became necessary for their Attorney to start fulfilling this responsibility.    
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If you have an older EPA, registration is only required once a person begins to lose 
capacity.  Registration in these cases does provide some evidence that the 
Donor/Grantor is losing or has lost capacity.  While they can carry on making some 
decisions where they still retain the capacity to do so, it is unlikely that the bank 
would allow them to continue to operate their account once the EPA was registered. 
 
 
 
 
 
 
 
 
7. My husband and his brother have lasting power of Attorney for their mother.  
She has no problem mentally but is very frail and unable to use her hands to 
sign cheques and other documents.  She would like them to use their power of 
Attorney as and when necessary to deal with such things on her behalf.  How 
can this be achieved? 
See answer 6, this is an example of when occasional assistance from the Attorney is 
required ahead of them acting fully.  The “Lasting” Power of Attorney in 
England/Wales or its equivalent in Scotland the “continuing” Power of Attorney 
means that the Power of Attorney lasts/continues after the Donor/Grantor has lost 
capacity but can be acted on ahead of that if required, once registered with the Office 
of the Public Guardian in the respective country.    
 
8. I have a severely disabled daughter who is now an adult. She cannot open a 
bank account as she is unable to sign anything, including a Power of Attorney. 
What can I do? 
You can become your daughter’s appointee to collect her state benefits and 
allowances, and open a Post Office Card account as her appointee. Depending on 
how much money/income she has and her needs generally, it may be necessary to 
apply to the Court of Protection to be appointed her Deputy (England/Wales) or to the 
Sheriff Court to be appointed her guardian (Scotland).  
 
9. I have applied for a property and financial affairs LPA so I can act on behalf 
of a family member who has dementia, and there has been an objection made. 
Obviously I don’t know why this objection has been made because I haven’t 
done anything wrong or anything to warrant this. Do you know why someone 
would object and what happens next in this matter?  
When your relative made the LPA, s/he would have had the opportunity to choose 
up to five people to be told about the registration. When an application is made to 
register the LPA each of the people your relative nominated to be told are contacted. 
It is only one of the people whom your relative named to be notified that can object 
to the registration or the Donor/Grantor themselves or any co-Attorney. 

 
In England/Wales you can ask the Office of the Public Guardian to stop registration 
on factual grounds. The following reasons can be cited: 

• The Donor or Attorney is bankrupt or interim bankrupt 

• The Donor or Attorney is dead 
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• That there has been dissolution or annulment of a marriage or civil partnership 
between the Donor and Attorney (except if the LPA provided that such an event 
should not affect the instrument) 

• The Attorney(s) lack the capacity to be an Attorney under the LPA 

• The Attorney(s) have disclaimed their appointment. 
 
If the objector had any other reason to consider the LPA invalid s/he would need to 
make an application to the Court of Protection against the registration of the LPA. For 
example, if the family member did not have mental capacity to make the power, or 
made it because of undue pressure, or the objector considers that the Attorney would 
not act in your relative’s best interests.  
 
The objector has to apply to Court within a short time limit, in which case you will be 
notified of the application, including the reasons for the objection, so that you can 
respond. If no application to Court is made within the time limit, the LPA will be 
registered. 
 
10. My wife and I each completed and signed a Power of Attorney document 
before the rules changed, which we understood at the time would be a cheaper 
option to that provided for by current legislation. Neither of us needed to avail 
of the procedure at the time, but we anticipated that a future time would come 
when either of us would require the other to act on behalf of the incapacitated 
spouse. Please advise what the procedure (and cost) would be if either 
document would need to be activated at some future date. 
The changed rules apply to England/Wales only.  An enduring power signed by all 
parties before the 1st October 2007 is valid. In the event that either you or your wife 
start to lose mental capacity to manage your property and financial affairs, the power 
must be registered with the Office of the Public Guardian. This gives the person 
concerned protection as it provides proof of the documents existence and allows the 
Office of the Public Guardian to investigate any concerns that might be raised about 
the operation of the EPA. For EPAs, the Attorney will need to notify family members 
and the donor of the intention to register and then apply for the power to be 
registered. There are set forms to do this, which can be downloaded from the Office 
of the Public Guardian’s web site. The registration fee is £120. 
 
11. If the donor moves from England to Scotland does the Power of Attorney 
still hold? 
An English Power of Attorney is recognised in Scotland, for some actions the English 
document itself may be sufficient; however if one wishes/needs to enforce its use in 
Scotland, the English document needs to be registered in Scotland; permission for 
this is granted by the local Sheriff Court then registration is with the Office of the 
Public Guardian for Scotland. This will then give the document the same status as an 
original Scottish Power of Attorney  
 
12. I hold a Power of Attorney for my father who recently moved from his home 
to sheltered housing. As he has changed his address, do I need to complete a 
new Power of Attorney for him? 
No, but if this is already registered with the Office of the Public Guardian you, or he, 
should advise that office of his change of address by writing to the Office of the 
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Public Guardian, PO Box 15118, Birmingham, B16 6GX or e-mailing 
opgcustomerservices@publicguardian.gsi.gov.uk.     
 
13. Can my daughter who lives in USA be my Attorney? 
Yes. There are no geographical restrictions on who can act as Attorney, although 
distance can make things more difficult e.g. if the Attorney wished / was required to 
attend to something in person on your behalf. Additionally financial institutions will 
need to establish the identity of the Attorney to comply with Money Laundering 
Regulations which may be more difficult with distance.   
 
 
 
 
 
14. My parents are British citizens who live in Canada and have assets (funds 
and property) in England. They receive UK state pensions.  However, the bulk 
of their joint estate is in Canada. They have recently given my brother, who 
also lives in Canada, Power of Attorney over their affairs. I have no problem 
with this but I would like to know if they should set up a separate LPAs to 
enable me to deal with their affairs in England.  
If your parents are habitually resident in Canada, then their Canadian Power of 
Attorney should be recognised in England and Wales. If there are problems an 
application could be made to the Court of Protection for a declaration that the Power 
of Attorney is enforceable in England and Wales.  Alternatively your parents could 
make LPAs to cover their English assets provided they follow the English 
requirements in creating the power. 
 
15. My mother is an Australian citizen and lives in a nursing home in Australia. 
She has a small pension paid into an English bank account which she is 
finding increasingly difficult to manage. When in Australia, I had a Queensland 
Government Power of Attorney drawn up for both finances and health. My 
mother has given me complete and unique control. Ever since my return from 
Oz in June I have been trying to get this sorted with my bank, which is the 
same branch as my mothers. They are now saying that I have to get legal 
opinion that they can recognise this. All this while they will not even take my 
mother's new address from me. 
If the Power of Attorney was recognised and enforced in Australia then English 
Banks should recognise it too. You can apply to the Court of Protection for a 
declaration as to whether the Power of Attorney is enforceable in England and 
Wales.  
 
16. Under Scottish law I have Continuing & Welfare Power Of Attorney for my 
parents, which I'm only just beginning to exercise. My parents have said they 
would like to give equal sums of money to each of their 4 grandchildren. 
They're currently still living in their own home, but this gift might have the 
effect of reducing their capital below which they have to contribute to 
residential nursing care, and might therefore be deemed a gift made purely to 
obtain financial support if they ever went into residential care. Is that 
judgement more likely to be made if it's me, using my Power Of Attorney, who 
instructs the bank to make the transfers? 
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It does not matter who makes the decision, either way it may be considered a 
deliberate deprivation of assets in order to avoid care fees and in which case the cost 
of their contribution to care would be calculated as if they still had this money.  
However, if it is not uncommon for your parents to make such gifts to their 
grandchildren and if there is no foreseeable prospect of them having to be pay for 
care then this is less likely to be seen as deliberate deprivation of capital – there may 
of course be other tax implications in making such gifts.  One may wish to take 
financial / legal advice.  If the Attorney is to make the gift s/he should ensure they 
have power to gift before doing so.  
   
 
 
 
 
17. I recently became a Deputy to look after my mother’s affairs and would 
advise that the OPG is extremely slow!  Additionally, if any bank accounts are 
in Jersey, the LPA/Deputyship is not valid and one has to go through the 
Jersey courts - the OPG/CoP seemed unaware of this. 
While banks in Jersey are not obliged to recognise LPAs, they should recognise 
deputy orders under the established principle that court orders appointing Deputies or 
their equivalent should be recognised in other jurisdictions.  But if banks are unwilling 
to accept this it will be necessary to get the equivalent of a deputy order from the 
Jersey courts. 
 
18 I am at the moment trying to stop my brother (EPA) and my sister from 
fleecing my mother's bank accounts.  He has taken my mother debit card and 
passed it to my sister. £3000.00 has been taken from my mother's savings 
account and about £5000.00 from her current account.  Neither will speak to me 
about this matter, and Colchester Social Services have investigated and are 
satisfied that my mother's welfare is satisfactory.  They don't seem to be 
interested in the stealing 
If your mother has mental capacity she could revoke (cancel) the EPA. If she does 
not and the EPA has been registered with the Office of the Public Guardian, you can 
raise your concerns by contacting the Compliance and Regulation Unit. There is a 
dedicated phone line for reporting concerns: 020 7664 7734. If the EPA has not been 
registered then you could apply to the Court of Protection to be appointed her Deputy 
and for the EPA to be cancelled. The Court can require the EPA Attorneys to account 
for the money and authorise proceedings to recover the funds taken. If money has 
been taken inappropriately, the police can prosecute as this would amount to theft. 
Solicitors for the Elderly, has advice on its web site which sets out routes to solve 
abuse of this nature. See for more detail. The charity, Action on Elder Abuse, also 
runs a help line on 0808 808 8141. 
 
In Scotland, if still capable a person can revoke their Power of Attorney,  If they have 
lost mental capacity an application can be made to the local Sheriff Court for 
guardianship and revocation of the Power of Attorney or a complaint about the 
Attorney’s actions can be made to the Office of the Public Guardian (Scotland).   
 
19. If you have a will with two beneficiaries but only one beneficiary has Power 
of Attorney, what rights has the person who does not have the Power of 
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Attorney? Could the beneficiary with Power of Attorney just dwindle down the 
estate? Who monitors the sole Power of Attorney? 
The granting of a Power of Attorney is a matter of trust between the Donor/Grantor 
and the person(s) they chose to nominate to act on their behalf so there is no 
automatic monitoring of an Attorney’s actions. However, prior to death (when wills 
come into force,) an Attorney must act in the best interests of the Donor. Any 
decisions relating to the use of assets must be in the Donor’s best interests. If you 
have concerns, you can raise them with the Office of the Public Guardian (for details 
of how to do this see answer 18.) the Public Guardians for England/Wales and 
Scotland both have investigatory powers, if anyone is concerned that an Attorney is 
not acting appropriately may report this to the respective Office of the Public 
Guardian.  Complaints are treated in confidence.     
 


