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DUGGLEBY: Good afternoon. Money problems are often the biggest factor in 

divorce and separation, and with unemployment rising many family budgets are under 

pressure, which in turn can put an intolerable strain on relationships. Ignore the 

celebrity splits, big money divorces and multi-million pound settlements which make 

the headlines because in a vast majority of the cases we’re looking at, there simply 

isn’t enough money to go round. We’re increasingly hearing of cases where financial 

circumstances are changing to such an extent that the original order is unsustainable, 

at least in the short-term. Better off couples may have reached agreement in principle, 

but now find themselves trying to reopen negotiations because of the value of their 

home and other assets has fallen dramatically. Getting a divorce isn’t cheap. The 

government announced last month that when changes to legal aid come into force in 

June, it will be refocused to help the most vulnerable families and children with more 

funds for mediation. And from October last, the Child Support Agency has been dealt 

… child support, I’m sorry, has been dealt with by the Child Maintenance and 

Enforcement Commission - hopefully with greater efficiency than its predecessor. It’s 

also interesting to note that the number of divorces has been falling for the last four 

years and is now at the lowest level since 1976, but the fact remains many people who 

have chosen cohabitation don’t fully understand the risks. Hence the continuing 

campaign led by the Human Rights lawyer Lord Lester to tackle financial hardship 

faced not just by cohabiting couples but also carers or siblings who live together if 

one partner dies or the relationship breaks down. There’s a lot of ground to cover and 

if you’re in the process of separating or you’re already divorced or you’re in dispute 

1 



 

over a settlement, you can call Money Box Live on 03700 100 444 and talk to my 

guests. Jane Craig is a partner with the solicitors Manches; Kirsty Marshall is an 

advice worker with the one parent family group Gingerbread; and for the Scottish 

perspective where the law is different, we can call on the expertise of John 

Fotheringham, a family lawyer with Fyfe Ireland, who’s in our Glasgow studio. And 

our first call, is from Robert. Hello Robert. 

ROBERT: Hello. 

DUGGLEBY: Your call.. 

ROBERT: I got divorced in 2001 and my ex-wife and daughter moved off to 

Norway. Around about 2003, we completed the financial provisions of the divorce 

and I was ordered to pay a sum of around about £700 a month. That really was based 

on the situation then that I was in good employment and that our daughter was at a 

private school and we also employed a nanny. Anyway, in 2005 I was made 

redundant and since then I’ve been in lower paid work of a sort of more temporary 

nature, and in fact I ceased paying this sum towards the end of 05. Now out of the 

blue, my ex-wife has now demanded back payments of about £31,000, so my real 

questions are who has jurisdiction seeing as my ex-wife and daughter are in Norway 

and can I get the sum revised back to the time when my earnings were reduced? 

DUGGLEBY: Okay, hold it there Robert. We’ve got a lot of information to go on. 

Jane? 

CRAIG: The order, I take it from what you said, was made in a court in England and 

Wales? 

ROBERT: That’s correct. 

CRAIG: And you’re still living in England and Wales … 
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ROBERT: Yes. 

CRAIG: … so she’s presumably made her application to the court that made the 

order, which is quite sensible. What you should have done, of course, is when you got 

made redundant you should have applied to the court to vary the maintenance order 

downwards and to have the arrears remitted. So that’s where you sort of fell down on 

this one. What I think you should do immediately is make an application to the court 

for downward variation of the maintenance order on the basis that your financial 

circumstances have changed and an application to remit the arrears. 

DUGGLEBY: John, is this a general principle - change of circumstances, straight 

back to court to get it revised? Is it the same in Scotland? 

FOTHERINGHAM: Immediately, no delay. You can ask for backdating, but of 

course it’s much better to do it as soon as possible. 

CRAIG: Yeah, the courts won’t usually backdate more than 12 months though, so 

there’s been considerable delay on the part of your ex-wife. That’s the good news for 

you. So you shouldn’t be hit for 33,000 pounds worth or whatever it is, but you really 

must do something about it. It’s not enough just to say well I’ve lost my job, so I can’t 

pay. If it’s subject to a court order, the court needs to know. 

DUGGLEBY: Now because there’s a well known case currently being considered - 

it’s called the Myerson case … 

CRAIG: Oh yes. 

DUGGLEBY: … this of course is resting not just on maintenance, but I believe it’s 

resting on the fact that assets have fallen in value. Can you reopen the fact that say the 

husband has handed over a large amount of money, but that he doesn’t have actually, 

because … 
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CRAIG: That wasn’t the point. The point in the Myerson case was the asset split was 

the wife got 43% and the husband actually got a got a bigger proportion, but he chose 

to keep the shares in a company and the company shares had gone down. That was the 

point there. And that’s a revisitation of capital. Very hard to do and it’ll be very 

interesting to see if he succeeds. I would be surprised if he succeeds because it would 

open the floodgates. Capital orders are normally final and you can normally only 

reopen a case if it’s what’s called a Barder event. And in the Barder case, Mr Barder 

was ordered to transfer a house to his wife and within about a month she killed herself 

and the children and he appealed against that order. Now that’s not the Myerson 

position. 

DUGGLEBY: So, again, is it the same in Scotland John - you can revisit the 

maintenance but you can’t revisit a split of capital?   

FOTHERINGHAM: That’s right, there is no prospect of revisiting the capital claim. 

If the capital sum has been ordered to be paid in instalments, you can revisit the 

scheduling of the instalments but not the capital sum itself. 

DUGGLEBY: Okay, we’ll move onto Fiona in Manchester. Your call Fiona? 

FIONA: Hello.  

DUGGLEBY: Your call. 

FIONA: Hello. 

DUGGLEBY: Yes put your question, please, Fiona. 

FIONA: Oh right. I was divorced about 5 years ago and prior to our divorce we both 

signed the deed of separation, which was drawn up by my solicitor. And in it, part of 

it states that my ex-husband would pay a certain amount per month for child 

maintenance for our two children and part of it says the payment is to be reviewed 
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annually and increased by the rate of inflation. Now my ex-husband hasn’t increased 

by the rate of inflation. I have raised this with him twice and he’s refused to pay it. I 

contacted my solicitor and she said this isn’t legally binding, this document. You have 

to go the Child Support Agency. So I got a little bit … 

DUGGLEBY: Okay, I’ll stop … 

FIONA: Sorry. 

DUGGLEBY: I’ll stop you there because this is a question of whether a ruling on 

inflation linking is binding. I don’t know what the answer to this … do you have any 

idea whether it’s enforceable or not? 

CRAIG: Well a separation agreement can be enforceable if it’s properly drawn up 

and both people have legal advice at the time that it’s being drawn up. But actually 

it’s the Child Support Agency that has jurisdiction for dealing with child support. If 

your ex-husband is breaching the terms of the agreement, you’re better off going off 

to the CSA, I think, or making an application to the court to enforce the terms of the 

agreement you reached. 

DUGGLEBY: I want to bring you in Kirsty here because I think sometimes people 

ignore change of circumstances, and this means that they may start off by not needing 

any benefit payments but subsequently they do. Now what’s your experience of this? 

MARSHALL: Well some people are relying on maintenance as a form of income 

and then that income stops because of somebody losing their job or something like 

that. 

DUGGLEBY: Or it’s inadequate, just doesn’t go far enough. 

MARSHALL: Exactly. So if people have never sought any benefit advice, then they 

should perhaps do that. There might be benefits or tax credits that they could be 
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entitled to to increase their income. 

DUGGLEBY: But in the end there doesn’t seem to be any option, John, here expect 

just to go back to the court for a clarification. Is that … 

FOTHERINGHAM: Well that may be the case south of the border. If Fiona had 

done this in Scotland and her agreement had been registered in the Books of 

Council and Session, which doesn’t cost very much, then it becomes summarily 

enforceable. It becomes as good as a decree. And if there are arrears which have 

accrued because of the man’s failure to increase the payments, then these are 

enforceable and his bank account can be arrested. Apart from that, I think what Fiona 

has to do is work out whether or not she’d be better off going to the CSA. If she were, 

then because the agreement is more than 12 months old then the CSA would have to 

make a maintenance calculation. Incidentally if the payer believes that he’d be better 

off under the CSA, then he can go to the CSA and demand a maintenance calculation. 

He does not require the consent of the payee.  

CRAIG: Yeah, I mean the other thing I’d like to know is whether the … there isn’t 

time on air now, I guess, but I’d like to know whether the separation agreement 

covers other things like whether there’s to be a divorce; and if there is to be a divorce, 

how the assets are to be divided up because all of those things have to be taken into 

account as well because you need to think about your overall situation and not just the 

child support aspect. 

DUGGLEBY: Okay. A couple of emails now. Kyle in London is asking us about 

whether the concept of a clean break divorce still exists. He says, ‘My partner and I 

are splitting up. We’re prepared to do a fair split of our assets, which amount to 

£70,000 of cash, plus our earnings. Mine are £100,000 a year; my wife’s are £30,000. 

Can you give me some broad advice on how this might be treated?’ 

CRAIG: The concept of the clean break is alive and well, I am pleased to tell you, 

and you know the court has a duty to impose a clean break where it can do so, where 

it’s fair. The court would look at what is fair between the two of you. So an equal 
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division of the assets, if it provides properly for your needs, housing and so forth - i.e. 

one of you is not going to be homeless if you do an equal division - that would be 

absolutely fine. And then in terms of whether you would have to pay maintenance for 

her to top up her income that she can earn, well that’s going to depend on need really; 

and whether it’s reasonable, given that you’re earning 100 and she’s earning 30, 

whether perhaps you should pay her a bit extra in terms of a capital lump sum or 

whether actually she’s perfectly self-sufficient and you can go your separate ways. 

DUGGLEBY: John, similar in Scotland? 

FOTHERINGHAM: Yes, Scots love the clean break. We would divide the assets 

fairly, and fair sharing means equal sharing unless there are reasons why not. He may 

have to pay her a periodical allowance, a periodical payment, after the divorce; but for 

a maximum period of 3 years and it’s very unusual to get a 3 year payment. 

CRAIG: Yeah, we have term orders here. So, for example, it might be that he may 

have to pay her something for 5 years, if you like, to get her back on her feet if she 

could increase her earnings over that period. 

DUGGLEBY: Kirsty? 

MARSHALL: And are there children involved in this case? 

DUGGLEBY: Apparently not, no. This is a case with no children. Of course if there 

were children, it would be far more complicated.  

MARSHALL: Yeah, it would be different. 

CRAIG: It would be much more complicated if there were children, yeah. 

DUGGLEBY: We’ve got several questions about the liability for children. There’s a 

couple, for example, about universities and the liability for paying for children’s 
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university education over the age of 18. One from Rod perhaps in Huddersfield is 

significant. He says they were together for 19 years, it didn’t end well. But he said 

how … 

CRAIG: They weren’t married? 

DUGGLEBY: No, they weren’t married in this case, but some of them were. Some 

were and some weren’t. What they’re saying is you know what is my liability 

supporting my child through university? Now if you’re divorcing, then the 

maintenance requirement runs up till the end of full-time education, Jane? 

CRAIG: Yuh. Well very often an order will be specifically worded to say it continues 

to the end of tertiary education - i.e. university - or secondary education, depending 

on what’s agreed or what’s imposed by the courts. Sometimes there’s an agreement in 

the order that when children go to university the father supports the child direct, 

which can work very well - an allowance; it’s not through the mother anymore. What 

I suggest people do actually is sit down with the child and see what sort of allowance 

is needed by way of a fair contribution from father; and if mother’s earning as well, 

mother can contribute too. 

DUGGLEBY: And briefly if the parents weren’t married, then there is presumably 

actually no obligation strictly speaking on the father, is there? 

CRAIG: Well the father’s obligations vis-à-vis the children are the same whether 

they’re married or not and one can make an application 

DUGGLEBY: Even after they’ve reached the age of 18? 

CRAIG: Well, yuh, because you can make an application under Schedule I of the 

Children Act in respect of unmarried parents. So parents vis-à-vis children always 

have the same obligations whether they’re married or not married. 
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DUGGLEBY: John? 

FOTHERINGHAM: That’s the case with us too. If a child leaves school education  

at the age of 18, he has to seek his own alimont from his father or mother. The parents 

both have an obligation to maintain the child up to the age of 25 or … 

CRAIG: (over) Oh that’s different, that’s interesting. 

FOTHERINGHAM: … or to the end of full-time education or training. Now the 

liability is on both parents and anybody else who has accrued liability. If, for 

example, the mother left the father with the kid and moved in with another man and 

that man accepted that child as a member of his own household, then that stepfather, 

whether he married the mother or not, picks up an obligation to maintain the child till 

the age of 25 as well and there is no ranking amongst these individual parents. 

DUGGLEBY: Jim in London’s got a slightly different case. Again he hasn’t divorced 

but he’s been separated. Now we’re again talking about children in this age band - 16 

and 19 - and he says if he was divorced … you know essentially I think what he’s 

asking is is it a good idea to get divorced at this particular juncture? Funnily enough, 

he’s also worried about the house because he’s implying that the house is their only 

asset, so that would have to be sold. I suspect what he’s asking us is is it a sensible 

idea to get divorced at this particular time? 

CRAIG: Well I think first and foremost think about it from the perspective of the 

children. If you’ve managed to hang on this long and there is not a desperate financial 

need to get your hands on your share of the house right now, then you might want to 

look at whether it would be better to wait till the 16 year old’s done his A levels. 

DUGGLEBY: Kirsty, there is a little postscript to this. And he’s obviously concerned 

about his wife. He says, ‘I’m not sure my wife could afford to pay all the bills if I 

didn’t sort of carry on supporting her’. 
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MARSHALL: Well I mean his wife needs to get advice as well on the kind of 

benefits and tax credits she might be able to get to make it more affordable for her to 

stay in that property, but it certainly doesn’t take away from his liability to pay child 

maintenance whatever it is she might be claiming. 

CRAIG: Or he may have to pay maintenance to his wife, of course, depending on 

how much income there is and whether she has an earning capacity herself. 

DUGGLEBY: John? 

FOTHERINGHAM: Yes, well certainly she could ask the court in Scotland to make 

an order that he should continue to pay the mortgage and the council tax and the 

insurance and that sort of thing for a given period of time. 

DUGGLEBY: Okay. Judith, your call now. You’re in Warwick. 

JUDITH: Good afternoon. 

DUGGLEBY: Good afternoon. 

JUDITH: My husband and I are separated. When my husband retires, he will receive 

a final salary pension through the compensation scheme and a small money purchase 

pension. If he dies before me, what provision would there be for a widow’s pension 

and would this alter if we were divorced? 

DUGGLEBY: Yes, there’s an old saying that the best thing somebody can do is to 

die the widow of a man with a large pension. So you know you’ve got to be a bit 

careful, I think, Jane. 

CRAIG: Yuh, well usually what happens - doesn’t it with lump sums, death in 

service benefits, benefits payable under terms of pension schemes - is it can be 

discretionary. The lump sum payment is almost always discretionary in the hands of 
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the trustees. You’d have to look at the documentation to see what the rules are about 

widows pensions, but you’re going to be an ex-spouse of course. 

JUDITH: I’ve heard the compensation scheme follows a different ruling on widows 

pensions to the previous final salary scheme. 

CRAIG: I don’t know. 

DUGGLEBY: It sounds as though you’re getting muddled up between various 

concepts. One of the key things to a pension scheme is that the pension trustees have 

the absolute right to pronounce on you know who the dependants are. And the biggest 

worry, I suspect Judith, is if he remarries because he then achieves a second wife who 

may have a claim upon the pension after his death. 

CRAIG: Yeah and he may nominate that she receives the benefits. 

FOTHERINGHAM: Yes. 

CRAIG: So as part of the divorce settlement what one often negotiates is that there’s 

an agreement that x percentage of the pension benefits will be nominated for you say 

… 

DUGGLEBY: Earmarked essentially. 

CRAIG: … even if he remarries, so that you have got that protection. 

DUGGLEBY: But, John, I suspect it’s the same in Scotland - the trustees are the 

absolute key to this? 

FOTHERINGHAM: Yes indeed, yes indeed. 

DUGGLEBY: Okay. Alan in Liverpool, your call now. 
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ALAN: Hello Vincent. I have a similar question to what’s already been said really, 

but I’ve been separated for 19 months and I’ve got three children. The eldest is 18. 

She’s due to go to university in September this year. I currently pay 25% of my net 

pay as child maintenance. I had a chat with my solicitor last week and he has advised 

me not to pay for my eldest anymore and basically take the payment down to 20%. 

I’ve since informed my ex of this and she said that that’s not the case, she spoke to 

CSA and they said I must pay it up till at least the end of July before she goes to 

university. Now I’m expecting to take my solicitor’s lead because he’s the 

professional, but I’ve still got some doubt in my mind as to what information my 

wife’s come across with. 

DUGGLEBY: John? 

FOTHERINGHAM: I think you pay till the end of September. You pay till 

September if that’s the year the child leaves school and is going onto tertiary 

education. After that, certainly in Scotland, the child would have to seek her own 

maintenance, her own alimont (as we would call it) from you. 

ALAN: Right. 

FOTHERINGHAM: The CSA falls out of the picture then. 

CRAIG: Yeah. And I agree with that. And also, in any case, if the child is still at 

home and is still dependent during the summer holidays, it doesn’t make much sense 

to me to suddenly pull the plug and withdraw some of the child support. Because, 

remember, this is child support for the child. 

ALAN: Yes, yes. I mean I would do that anyway. Once she goes to university, I 

would help her with financial things. 

CRAIG: Sort it out with her direct then, won’t you? 
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ALAN: I would, yes. 

CRAIG: Yuh. 

ALAN: Thanks very much for your help. 

CRAIG: Pleasure.  

DUGGLEBY: Pleasure. Back to the emails. Now this one is somebody who has 

divorced, whose wife left, and he says that he had a financial sum left to him of 

£16,000 by his late father and his ex-wife has suddenly popped up and claimed that 

she’s entitled to half even though she’s disappeared for … 

CRAIG: No. 

DUGGLEBY: You’re saying no, this is not possible. 

CRAIG: So he’s already divorced? 

DUGGLEBY: Yeah. 

CRAIG: They’ve had the financial settlement and now he’s inherited some money. 

DUGGLEBY: That’s right. So it’s absolutely his? 

CRAIG: It’s his and he should spend it. 

DUGGLEBY: And I think in Scotland it’s even more rigorous than that, isn’t it? 

FOTHERINGHAM: Yes, if it’s inherited funds it’s left out of account. She has no 

claim at all. 
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DUGGLEBY: Indeed. Now there was a very complicated email which I’d like to try 

and take and I hope you can understand it. It’s from Tom in Leeds and he says, ‘My 

girlfriend and I owned a house together. Then I legally bought her out’. So 

relationship unmarried. He bought her out of a house that they’d … so he owns the 

house.  

CRAIG: It’s in his name? 

DUGGLEBY: It’s in his name, right. Then they got back together again and, guess 

what, they married. 

CRAIG: Aha! 

DUGGLEBY: Okay. Now then she left and they’ve split up. And he’s saying, ‘Does 

she have any entitlement to that house as things stand as we go into divorce?’ 

CRAIG: In English law, she has a potential claim because it’s the matrimonial home. 

However, given the shortness of the marriage and the circumstances, I don’t think she 

would necessarily get half the matrimonial home. I mean normally the rule is the 

matrimonial home is treated quite specially in English law and it’s treated as being 

something that was intended to be for both of them. But in this case, given the history 

- if I was acting for him, I would be arguing very strongly that he has already paid her 

half the equity in the house and if he does have to pay her something it certainly 

shouldn’t be half again. 

DUGGLEBY: John, it’s not a Scottish case but … 

FOTHERINGHAM: No, it’s not. We have two separate concepts: a matrimonial 

home and matrimonial property. There’s no doubt that the house is a matrimonial 

home … 

CRAIG: Yes. 
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FOTHERINGHAM: … with rights of occupancy, but given that it wasn’t purchased 

with a view to the couple living in it together and it’s in the name of only one party, 

it’s not matrimonial property. Now there might be an interesting argument in this one 

that half of it was. The half that he purchased initially was purchased in order to live 

in it with her. 

DUGGLEBY: Yes. 

FOTHERINGHAM: Then he bought her other half out, which wasn’t purchased for 

that purpose. And so is half the house a matrimonial property? A very interesting one. 

CRAIG: This is all getting very arcane and complicated.  

DUGGLEBY: Well there we are, we may have set a precedent on this one. 

FOTHERINGHAM: Yes. 

DUGGLEBY: Let’s see if we can help Francis who’s ringing us from Hull. Francis? 

FRANCIS: Hello. My wife wants to divorce me. We’ve been married for 27 years 

and I’m blind and disabled and I wonder whether the assets that we’ve been living in 

for 27 years will split up, including the matrimonial home, half-way? 

DUGGLEBY: I believe you mentioned when you contacted us first that there were 

children … 

FRANCIS: No they’re children … 

DUGGLEBY: Of your wife’s first marriage. 

FRANCIS: That’s right.  
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DUGGLEBY: Okay, so this is now a divorce that you’re seeking? 

FRANCIS: Well my wife, my wife wishes to carry on with … she asked me for all 

my assets, indication of all my assets that I have. 

DUGGLEBY: Alright. So you’ve been married for 27 years. 

FRANCIS: That’s correct. 

DUGGLEBY: You’ve been married to somebody who already had children. They’re 

now of course grown up and they’ve gone away … 

FRANCIS: That’s right, that’s right. 

DUGGLEBY: … and you want to know how the courts might deal with … 

FRANCIS: With me. Because of my disability and obviously relying on other 

people, and obviously help for … 

DUGGLEBY: Of course, yes you will need special help. 

CRAIG: The court has to take into account the needs of the couple when they get 

divorced, so it has to do what’s fair. And whereas an equal split might be fair in many 

circumstances, in your case it might not because you might actually need to have 

more than half the assets to provide for special care within the home. I don’t know 

what support you need. 

FRANCIS: (over)… aged 69, so obviously retired. But obviously I could … 

CRAIG: You need to go and see … this is a case where you really do need to sit 

down with a specialist family law solicitor who will be able to advise you properly 

because your claims will need to be put forward to the court very clearly and 
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negotiations to see you get what you need. 

FRANCIS: Yes, you see I’ve got a pension for the disabilities from DHSS. 

CRAIG: Yes it sounds quite complicated, so you need to get some proper individual 

advice.  

DUGGLEBY: But also, Kirsty, the thing about this is again circumstances have 

changed and it may well be that his need for additional help, possibly through 

additional benefits, will be palpably obvious, so he should make sure that he goes and 

sees what he’s entitled to. 

MARSHALL: He should certainly be getting some benefit advice. I mean the 

amount he’s getting for his disabilities is probably not going to change very much, but 

there might be other things he could claim. 

DUGGLEBY: But the fact is, of course, being married with the support of a partner 

might mean that as you say he didn’t need to claim but now he will actually have to 

claim because he doesn’t have the means to support himself or indeed look after 

himself. 

CRAIG: He may need a specially adapted house, for example, which might cost 

slightly more than half the equity in the house. 

DUGGLEBY: Indeed. John? 

FOTHERINGHAM: We don’t look at need so much. We look at the division of the 

assets. Exceptional hardship can be taken into account for extending the periodical 

allowance beyond 3 years, but apart from that we wouldn’t look at needs; we’d look 

at the value of the assets to divide. 

DUGGLEBY: Okay. Now we have a call from Janet I think is our next one. Yes, 
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Janet in Luton. 

JANET: Hello there. 

DUGGLEBY: Hello. 

JANET: Hi. I’ve been separated since October last year. And we took out a loan 

about two and a half years before that for £28,000 and I’d like to know if I can have 

that loan divided up so that I’m responsible for half and he is responsible for half? 

DUGGLEBY: I think that’ll be part of the divorce settlement. I think let’s just get 

this clear, Jane. Or indeed … 

JANET: Janet. 

DUGGLEBY: Yes, Janet. Jane’s in the studio. Jane’s giving he advice. Jane, the first 

thing you have to do is obviously draw up a list. This is basic information as to what 

you have in the way of assets and liabilities. 

CRAIG: (over) Yeah, you need to draw up a list of all your assets and all your 

liabilities. Now as far as the loan company or the bank, or whoever it is, is concerned, 

they’re not concerned that you and your husband are getting divorced. You and he are 

jointly and severally liable and they’ll come after you or him if one of you defaults on 

the payments. You need to make sure that loan is being paid until you’ve sorted out 

what’s to happen to it. 

JANET: Yes. 

CRAIG: And normally what happens is if there is enough capital, you sell off your 

assets or you realise some capital and you pay off the loans, or one of you takes 

responsibility for the loan, or you may be able to negotiate an agreement whereby you 

each pay half. But whatever you do, make sure you’re very clear about what it is 
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that’s happening and make sure the loan company is very clear about what it is that’s 

happening. 

DUGGLEBY: Because of course, John, what the court likes to see is maybe a 

compromise here, a compromise there, a bit here, a bit there, one person takes one bit, 

one person takes another. It’s not literally usually just a straight split of assets. It 

doesn’t work that way. 

FOTHERINGHAM: Exactly, it’s net assets you divide. You don’t count the 

liabilities. 

DUGGLEBY: So I mean I must say I’m a little bit doubtful about splitting the 

liability for a loan. 

CRAIG: Yeah, I think it’s going to be quite complicated, you paying half and him 

paying half. I think one of you should take on responsibility for all of it. 

DUGGLEBY: You mentioned a mortgage. I mean commonsense to me says one 

takes the mortgage, the other takes the loan. I mean there may be … 

CRAIG: And there’s a balancing payment. 

DUGGLEBY: Yeah, there’s a balancing payment if it doesn’t work out. But anyway, 

I’m afraid you’ll have to go and see a solicitor at least for a preliminary consultation. 

CRAIG: You need to make it as clear as possible to everybody what exactly it is 

you’ve agreed and try and keep it less complicated and not more. 

DUGGLEBY: Have you any children, Janet? 

JANET: Yes, I have two sons. 
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DUGGLEBY: Well in that case got to bring in the lady from Gingerbread because, 

Kirsty, some words of advice? 

MARSHALL: Well, yes, you might want to see what kind of benefits you might be 

entitled to, whether you’re working or not. 

JANET: Yes, I work part-time and I have claimed tax credit, so that makes up my 

money to liveable. 

MARSHALL: Okay, so you have put them into your name rather than a couple claim 

then? 

JANET: Oh yes, yes I’ve done that. 

MARSHALL: Okay. 

DUGGLEBY: Coming off the back of that, Nigel in Birmingham says, ‘I have a joint 

mortgage. I’m not married to my partner. We are about to split. We have three 

children. I’m the one who pays the mortgage because my partner only works part-

time. I want the kids to stay with my partner, but she can’t afford to pay the mortgage. 

What are my options?’ Not married. Again is it a sort of voluntary agreement? 

CRAIG: It’s going to be a voluntary agreement because your former partner is not in 

a very good position. She’d be much better off if she was in Scotland, I think - John 

will tell you about that - because she has no claims against you for herself for 

maintenance because you aren’t married. She can make a claim for support through 

Schedule I of the Children Act. She could make a claim for your half of the house to 

be transferred to her in a sort of trust in view to make the payments until the children 

are 18. That’s one of the options that’s open to her. But what I think you need to do is 

to sit down possibly with a mediator and sort of talk through all your options and 

think about first and foremost what’s best for your children and then what’s best for 

the two of you and what’s affordable. 
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MARSHALL: Was she working or not working? 

DUGGLEBY: She’s working part-time. 

CRAIG: Yuh, I mean she’s not going to be able to keep things up. If you want to 

keep your children in the house, I really think perhaps a good idea is to make a list of 

all your assets and liabilities, your income, outgoings, and then go and see a mediator 

and have some preliminary discussions with a mediator because it sounds like the two 

of you may be able to sort something out by agreement. 

DUGGLEBY: Okay, a quick final call from Alan in Glasgow. 

ALAN: Hello there. My brother is going through divorce settlement proceedings and 

trying to sort something about financially. He has been diagnosed as having brain 

cancer and he’s been told he’s got less than 2 years to live. Now his barrister has told 

him that because of the poor outcome, he’s unlikely to get a very good settlement and 

it seems very unfair that the fact that he’s got a short time to live is going to have an 

impact on the settlement. I wonder if this is the case. 

DUGGLEBY: This is a question of, yes, does the court take account the life 

expectancy of one of the partners? 

CRAIG: Well the court has to take into account all the circumstances to the case, and 

the fact that he’s got a short life expectancy is one of the circumstances a court would 

have to take into account. 

DUGGLEBY: Indeed. Well that was a Scottish call dealing with an English case, but 

I have got a specific Scottish question which I must put in before we end the 

programme. That’s for John. ‘Under Scottish law, is my wife entitled to 50% of my 

pension? We separated this year after 21 years of marriage, but I have 22 years left to 

retirement.’ 
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FOTHERINGHAM: She’s entitled to a fair share of assets, and assets include the 

pension. The pension is treated as a capital asset. I understand that England is treated 

slightly differently, but it’s put in as a figure and that goes into the sum on one or 

other side of the account. So, yes, she’s entitled to a share of it, but whether or not she 

can get her share of the assets by taking other assets other than the pension, that 

depends on what else there is. 

DUGGLEBY: And one final point for you, Jane.  

CRAIG: Uhuh. 

DUGGLEBY: Is it possible where everything is agreed between the partners - this is 

a point somebody’s suggested - can you actually do a divorce without a solicitor? 

FOTHERINGHAM: Yes. 

CRAIG: Yes, you could. You could … you could.  

DUGGLEBY: You’d get into difficulties. (laughs) 

CRAIG: Yuh, I think it’s perfectly possible. It’s perfectly possible, but it’s always a 

good idea to get an overview even if you do the negotiation after that between the two 

of you. It’s always a good idea to get it sort of looked over by a lawyer. 

DUGGLEBY: Okay. Well in a sense I think, John, be it on your own head. I think 

you’d echo that sentiment. 

CRAIG: Yuh. 

FOTHERINGHAM: Could I just have ten seconds on that? In England I think you 

can do the divorce and come back later and do the money. In Scotland, you can’t. 
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DUGGLEBY: Okay, we’ve run out of time. John, thank you very much. You’re in 

Glasgow, Fyfe Ireland. Jane Craig from Manches has been here in the studio with me 

along with Kirsty Marshall from Gingerbread. The Radio 4 information line is 

available on 0800 044 044. The website is bbc.co.uk/moneybox. Paul Lewis will be 

here on Saturday. I’ll be back same time next Monday to take your calls on 

employment rights at work, redundancy and the minimum wage. For now, goodbye. 
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