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DUGGLEBY: Good afternoon.  This Money Box Live is aimed at anyone 

concerned about what would happen if they were unable to deal with their financial 

affairs and personal welfare because of mental incapacity.  You might assume you can 

rely on your children or other relatives to make arrangements, but it’s not that simple 

and advisers usually suggest you set up what’s called a Power of Attorney; or, to be 

more specific, an Enduring Power of Attorney, which enables decisions to be made on 

your behalf.  As long as you trust those who’ll make those decisions it’s a sensible 

thing to do, but from the beginning of next month the system is changing and instead 

of an Enduring Power there’ll be a new, more detailed and probably more expensive 

system called a Lasting Power of Attorney.  And, unlike the Enduring Power, which 

only covers financial affairs, the Lasting Power will come in two parts: one covering 

property and financial affairs; the other dealing with personal health and welfare.  

And before we go any further, let me make it clear that this new arrangement covers 

England and Wales and that’s what we’re concentrating on this afternoon.  We’d get 

in a hopeless muddle if we tried at this stage to include Scotland, which does have 

broadly similar powers, or Northern Ireland which doesn’t.  Obviously we’ll explain 

how the new system works and what procedures have to be followed, but there’ll be 

many of you with the current Enduring Power who’ll want to know how you’re 

affected and whether it’s worth switching or signing up for the additional powers on 

health and welfare.  And I’m pleased to welcome to Money Box Live Richard Brook, 

the Public Guardian designate.  He’s the man who’ll have responsibility for 
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registration and supervision of the powers under the Mental Capacity Act and he’ll be 

working with a reorganised Court of Protection.  So before we take the calls, Richard 

what does registration supervision mean in practice? 

 

BROOK: Well registration is a process where you send your Power of 

Attorney to us and we check that it’s legally correct and we register it.  And in the 

new system we notify people on the form who you’ve asked to be notified that it’s 

coming into force and we have ability to continue to check it.  Supervision is for 

actually where the court has appointed something called a deputy, which is where 

there isn’t an LPA or an EPA and the court has to put in a process to cover that, and 

we supervise those people making those decisions on behalf of people. 

 

DUGGLEBY: And people pay upfront, do they?  They have to register it 

with you and they pay a fee for doing so? 

 

BROOK: That’s right, yes. 

 

DUGGLEBY: And that fee is? 

 

BROOK: For EPAs it’s £120 at the moment; for LPAs it’ll be £150. 

 

DUGGLEBY: The EPA of course doesn’t have to be necessarily registered at 

the outset, whereas the LPA does? 

 

BROOK: That’s right. 

 

DUGGLEBY: Right.  Now when you look at these forms and everything 

else, do you monitor the actions closely, do you have any sanctions, do you have any 

influence on what people can do? 

 

 

 

BROOK: For Lasting Powers of Attorney in the future and Enduring 

Powers of Attorney, we don’t actually monitor until there’s an issue brought to us - 
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and that’s particularly for LPAs, not so much for EPAs.  The reason for that is 

obviously you’re choosing the person you want to manage your affairs.  The 

safeguards are built in through the certification process that no doubt we’ll talk about 

a bit later and also the issues around us notifying people that the LPA’s in force and 

being used.  So we also do some checks in terms of has the person that’s been given 

the power - i.e. the attorney - ever been bankrupt in the past, or anything that we have 

known in previous situations that causes any concern. 

 

DUGGLEBY: And just a word about the Court of Protection.  That’s where 

you go if you haven’t got any form of attorney.  You have to get their permission to 

look after anybody’s affairs.  Are you in charge of that or are you working with them 

or what? 

 

BROOK: The Office of the Public Guardian provides support to the 

Court of Protection, but the Court of Protection in the new situation from 1st October 

will make decisions through judges just as you would if you were dealing with a 

housing issue or a matrimonial issue or that sort of thing.   

 

DUGGLEBY: Okay.  Also with me in the studio Chris Belcher, a partner 

with the solicitors Farrer & Company; and in our Oxford studio Jenny McCabe who’s 

with Turpin Miller.  Both are members of Solicitors For The Elderly.  08700 100 444 

is the Money Box Live number.  You can imagine we’ve had a large number of calls, 

but Timothy you are at the top of the pile.  Timothy in Southbourne? 

 

TIMOTHY: Oh good afternoon.  My question: several years ago I made an 

Enduring Power of Attorney, nominating my solicitor and my partner to act, and I was 

just turned 60 then.  Do you think I ought to make a new one or will this one go on 

until I die? 

 

DUGGLEBY: Jenny, what would your assumption be?  Leave well alone, 

perhaps? 

 

McCABE: Well it depends on what he wants to safeguard for the future.  

If it’s just his property matters, then I would say leave well alone so long as it’s 
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working well for everybody; but of course if he wants to make provision for decision 

making regarding health or welfare matters, then he really should consider taking out 

a Lasting Power of Attorney. 

 

DUGGLEBY: But the key thing, Chris, is that it does carry on regardless - 

this EPA.  As long as it’s okay, it will not not work. 

 

BELCHER: That’s absolutely right.  And we’d all I think like to reassure 

everyone that existing Enduring Powers continue to operate and continue to operate 

fully after 1st October. 

 

DUGGLEBY: But one of the key things about the new system, Richard, is 

that you can get somebody added to the powers, which you will not be able to vary 

the EPA, will you; but the Lasting one you can modify? 

 

BROOK: Yes.  Under the Enduring Powers of Attorney, you just name 

your attorneys and that’s it.  Under the Lasting Power of Attorneys - the new set up - 

you can actually name a substitute in the form that you complete, so you could say I 

want my partner to be my attorney; and if they die before me or are unable to perform 

that duty for whatever reason before me, I’d like my child to do it.  So you have an 

ability to actually not have to repeat the process. 

 

DUGGLEBY: Because of course the registration of an Enduring Power of 

Attorney effectively makes it valid, doesn’t it?  That’s the sort of difference.  With the 

LPA, it’s kind of valid from the moment you stamp it as opposed to the EPA which 

isn’t valid until you stamp it. 

 

BROOK: Yes.  Well Enduring Powers of Attorney are valid from when 

they’re done, but you have to register them when the capacity’s there.  Lasting Powers 

of Attorney, you need to register before you can use. 

 

DUGGLEBY: Jenny, can you envisage a situation where people could say 

have a child who was maybe under the age of 21, who might be suitable as an 

attorney in future years but is not at the moment - would that child be able to be 
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brought on board in ten years time, say, under the new system? 

 

McCABE: Well I think that’s an interesting point.  It might be one that 

Chris would like to address. 

 

DUGGLEBY: Chris? 

 

BELCHER: It certainly would be possible in future.  I think if you have 

made a Lasting Power after 1st October, you have not appointed a successor in that 

Lasting Power, it’s difficult then at a later date to appoint a successor if you’ve 

registered the Lasting Power.  But if you haven’t registered it, you can always make a 

new one. 

 

DUGGLEBY: Aha!  And that … 

 

McCABE: Well … 

 

DUGGLEBY: Carry on, Jenny. 

 

McCABE: Yes, sorry, I was just going to say even if you have registered 

it, you can de-register it so long as you have capacity and everybody’s notified and 

you could make a fresh one.  But obviously there’d be incumbent expense involved in 

that. 

 

DUGGLEBY: Indeed.  Right, Katherine, you’ve got the next call in 

Worcester. 

 

KATHERINE: Oh yes, hello.  I have an Enduring Power of Attorney to act on 

behalf of my mother, which was drawn up jointly and severally with my father who 

has since died.  He died earlier this year.  Do I need to make any changes to that? 

 

DUGGLEBY: Chris? 

 

BELCHER: There’s an easy answer I think, Katherine, and it’s no you 
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don’t.  The Enduring Power, providing it is joint and several, will continue to be valid 

in your favour.   

 

KATHERINE: Okay. 

 

DUGGLEBY: Just on a general point, Jenny, perhaps you’d like to just help.  

Some listeners are saying okay they might be in Katherine’s position.  It’s quite a 

responsible position to be in, isn’t it - you know you’re a sole attorney, you’ve got to 

be acting entirely in the interests of the mother?  Not assuming she wouldn’t want to 

do that, but it is a responsibility. 

 

McCABE: Well it is.  It’s not one that anyone should take on lightly and 

there’s a code of practice and there’s quite a lot of guidance actually in the 

accompanying forms which would give some … I would actually recommend that 

you have a really good read of those accompanying notes and some of the code of 

guidance because you don’t want to be taking on this role and then to turn it down at a 

later date by which time it’s too late for the poor old donor who might have lost 

capacity in the meantime.  So please don’t take on this role unless you are quite sure 

that you’d like to take it. 

 

DUGGLEBY: Richard? 

 

BROOK: I think that’s right.  I think we need to you know emphasise 

the importance of being an attorney.  It’s actually a very responsible task.  It allows 

you to do things like manage people’s finances and houses, sell their property.  And 

one of the really good things I think about the new Act is there’s this really clear code 

of practice which is accessible from the website or by hard copy, and it actually sort 

of sets out very clearly for the first time the way attorneys should act.  And whilst it 

doesn’t technically apply to Enduring Powers of Attorney, it really is based on a lot of 

good sense, practical information, and I would really suggest that if you’re an attorney 

it’s really something you should be looking at because it really does help you. 

 

DUGGLEBY: Bearing in mind that some relationships change - people fall in 

and out with each other - Diane has emailed us to say can she turn down becoming an 
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attorney if she’s been nominated under the new system? 

 

BROOK: Yes, you can.  You can refuse to act and then the matter, if 

there’s no-one else, will need to go to court for the court to appoint a substitute. 

 

DUGGLEBY: Can you resign if you’ve been already operating? 

 

BROOK: There’s a process to stand down as attorney where you send 

notification to the court. 

 

DUGGLEBY: Is that the same under the original system, the EPA system? 

 

BELCHER: Yes, you can stand down as an attorney under the EPA system 

as well. 

 

DUGGLEBY: Right.  Okay, Jane, you’ve got the next call in Cheltenham. 

 

JANE: Oh hi.  Yes, I’m a bit confused because I’m single and I’ve 

only got brothers, and so if you have trustees of your affairs would you have to have 

somebody else to be an attorney because I want to do an EPA? 

 

DUGGLEBY: Right, okay.  Now we’ve got two solicitors here and I know 

… 

 

JANE: Because you’ve got sort of conflicting things there. 

 

DUGGLEBY: Yeah, I know.  I’m going to get them to explain the difference 

between an attorney, a trustee and an executor. 

 

JANE: Okay. 

 

DUGGLEBY: Now one is a will, one is a trust and one is an enduring power.  

Now who’s going to take this one on? 
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McCABE: Chris is dying to answer this. 

 

BELCHER: That seems a very good start, Vincent, I think.  Absolutely 

right - a trustee is a very specific term for somebody who acts in respect of a trust.  An 

executor is somebody who administers your estate after you have died … 

 

JANE: Oh, well I’m really thinking in those terms. 

 

BELCHER: Right, yeah.  And an attorney is someone who manages your 

affairs during your lifetime. 

 

JANE: Sure. 

 

BELCHER: So I think … 

 

DUGGLEBY: Can you be all three? 

 

BELCHER: You can be all three and a lot of people are all three.  

Certainly it’s commonplace to appoint the same attorney as executor and some people 

might say actually that’s quite sensible: the attorney has managed your affairs during 

your lifetime and then has knowledge of those affairs and knows where everything is 

when coming to administer your estate.  So there’s absolutely no prohibition on doing 

that whatsoever. 

 

DUGGLEBY: Right, on now to Marian.  Oh I hope we’ve satisfied Jane on 

that one. 

 

JANE: Yes. 

 

 

DUGGLEBY: We’re not going to go to Marian, I think.  We’re going …  

Where are we going to go next?  Right, well let us take some emails.  We’re just 

sorting out one or two lines.  And this one is one where you’ve got a husband and 

wife who are taking out Powers of Attorney for each other and they’re saying that this 
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looks fine but they’re worried about the house.  They will be the joint owners of this 

house, they may be tenants in common, and they’ve perceived a problem or the 

solicitors have said there could be a problem if one or other of them wanted to sell the 

house - being of course the owner of it or joint owner - while they were also as it were 

acting in a capacity as attorney for the other.  Now why should a problem like this 

have arisen, Chris, if it has indeed? 

 

BELCHER: The issues around property ownership are quite technical. 

 

DUGGLEBY: This is trusteeship again, isn’t it? 

 

BELCHER: This is trusteeship, yes, because technically joint ownership of 

land is technically a trust.  And I think this is something really where I would 

recommend seeking specialist advice.  It is potentially a problem where you have an 

attorney who is also the co-trustee of land and, as I say, I would certainly recommend 

specialist legal advice on that point. 

 

DUGGLEBY: Okay another email.  Annette has emailed us and she says…  

Sorry, it’s not Annette.  I beg your pardon, it’s the wrong one.  It’s another e-mail 

from somebody who says they’re 60 and 65 and they are concerned about the costs of 

the new arrangement and could they have some assurances from the guardian that 

they’re not going to be as it were charged a huge amount of money.  I mean we’ve 

mentioned it already, but there is clearly concern that there could be ongoing costs in 

taking on this role.  Is that so? 

 

BROOK: Not in terms of the public guardian role.  If it’s a single cost 

which is to register the LPA … 

 

DUGGLEBY: That’s all there is? 

 

BROOK: Yes, £125.  Unless you don’t have an LPA and have to come 

to court and have an attorney appointed in this other route I talked about - being 

appointed a deputy.  There, there is ongoing cost because the court require us to 

continue to supervise.  But the straightforward LPA that replaces the EPA - single 
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cost, £150 - lasts a lifetime. 

 

DUGGLEBY: Alright, Marian.  Then what about the other side of it, which is 

what the solicitors are going to charge.  Obviously they’re … well I think they’re 

clearly worried that if they go to the solicitor for the new one, they’ll be charged a lot 

more.  Is that the case?  Jenny … I’m sorry, Jenny. 

 

McCABE: That’s alright.  Well it does depend rather on who you choose 

to be your legal adviser.  I would like to say actually at the outset that if there are any 

listeners here who are over 70 and you’re lucky enough to have a solicitor in your 

area who practices legal aid type work, then you will be able to take out a Power of 

Attorney and you’ll get assistance with that free of charge if you are an eligible 

person.  And also that same rule applies to those who are disabled, of any age.  But I 

think it would be fair to say that there are quite a lot of solicitors who are of the view 

that this will be a much more expensive, time-consuming undertaking, but I think that 

may well settle down in time and hopefully people will find that the value that a 

solicitor adds to the work will be well worth paying. 

 

DUGGLEBY: We have had one or two solicitors, I have to say, emailing the 

programme, saying that they don’t think the new system is at all a good idea; that the 

existing one is much better.  I take it they’re probably in a minority…. 

 

McCABE: Well … 

 

DUGGLEBY: … Chris?   

 

BELCHER: Yes, I think they probably are.  I think most people were 

agreed that some law reform was needed.  The government has done its best and 

ultimately what we have is perhaps something of a compromise, but that’s inevitable 

with any new legislation. 

 

DUGGLEBY: But most of you are on board with this one? 

 

BELCHER: Absolutely, yeah. 
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DUGGLEBY: Right.  Let’s bring in Marian.  I want to bring in Marian 

because she’s actually asking again a pertinent question directed at you two solicitors.  

Marian? 

 

MARIAN: Hello. 

 

DUGGLEBY: Hello. 

 

MARIAN: I am a widow.  My husband died earlier this year.  We made 

our wills and we made our solicitor our attorney, enduring attorney.  What I want to 

know is, I have no brothers or sisters and I have no children and I was thinking of 

asking a cousin who is young enough or some in-law nephew, but I don’t like to put 

the onus on them.  The thing is I do not know what those solicitors will charge; and if 

I ended up in a home, I would maybe lose all my money and have nothing left in my 

will that I want to share with other people. 

 

DUGGLEBY: Alright, Marian, now you’ve raised some very important 

questions there.  Jenny, I’d like you to start about the role of the solicitor and indeed 

the responsibilities of the solicitor in taking on the work because we’ve talked up to 

now about relatives and Marian clearly has put her future in the hands of a 

professional. 

 

McCABE: Yes, if I can just clarify, you’ve actually appointed a solicitor 

to be your attorney for your property? 

 

MARIAN: Yes, my husband and I at the same time appointed a solicitor 

with enduring Power of Attorney. 

 

McCABE: Okay, okay.  Well there are two issues that a solicitor will 

have to have in mind when doing work for you.  First of all, there are rules that the 

Law Society … sorry the Supervision of Solicitors, which means that they’re not 

allowed to mislead you as regards to their costs and they should keep you informed or 

your family informed.  And, secondly, the solicitor’s powers to charge will be 
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regulated, I believe.  Perhaps Richard, you could come in here. 

 

DUGGLEBY: Well I’m going to bring in Richard in a moment to see … 

 

McCABE: Yuh. 

 

DUGGLEBY: … but broadly speaking you can charge fair fees, reasonable 

fees? 

 

McCABE: Well it’s very difficult to get paid extremely well for any 

Court of Protection work at the moment, but what I think is extremely well might not 

be quite what the public think is extremely well. 

 

DUGGLEBY: Let me bring Richard then and see what would happen then 

if…  Let’s suppose something was going wrong here.  Would you step in? 

 

BROOK: Absolutely.  I mean I think Marian’s raised a really interesting 

question.  I think what you need to do is decide whether you want to talk to your 

family relative or to continue your arrangement with your solicitor.  Your solicitor 

will charge.  Obviously they need to charge, they’re running a business.  Those costs 

are regulated.  There’s a set of costs that are published and agreed, which we agree 

can be paid.  If the solicitor wants more than that, they will need to go to something 

called the costs… a court that actually look at costs and ask for additional costs, 

which they may or may not be agreed.  But you’re absolutely right - you won’t know 

what you’re paying unless you can get your solicitor to be really clear what the cost 

will be into the future - so you may well want to consider what the options are for 

you.  It’s a matter of your choice really. 

 

DUGGLEBY: Richard, would a relative have the right to come to you - this 

is probably very hypothetical - and say “The attorney” (be it a solicitor or somebody 

else), “I don’t think they’re managing these things at all.  I want to actually draw your 

attention to something which I think is going wrong.  Will you look into it?”  Can you 

do that on being informed of something, some concern? 
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BROOK: Absolutely, with the new LPAs.  It’s much more difficult for 

us to do that with EPAs.  One of the advantages we’ve got now with the new LPA - 

yes we can investigate, we can try and remedy the situation because that’s normally 

the best solution; but if we don’t do that, we can make application to the court for the 

removal of the attorney and the replacement with another attorney and the court can 

then take a view on that. 

 

DUGGLEBY: Okay, well I hope that reassures you, Marian.  We’ll move on 

now to David in South Devon. 

 

DAVID: Hello.  Yes, I’m most interested in everything you’ve been 

saying.  The point that I really think needs emphasising - or points - could probably be 

explained by the various members of your panel.  Circumstances which have arisen 

for example in the case where a person becomes totally disabled by a stroke - that 

would be a sort of worst case scenario - but I wonder if we could have some instances 

explained which would recommend a process of Power of Attorney to the general 

public because I think no matter what has been said thus far, there is still a sort of 

reluctance based upon well that’s not going to happen to me?  But if it’s possible, 

could we have some examples which would sound sensible to make people change 

their mind away from resisting Power of Attorney towards thinking … 

 

DUGGLEBY: (over)  I take your point.  I mean essentially it’s trying to 

persuade people who haven’t got a will to make a will because it actually saves a lot 

of trouble.  In your court, Chris? 

 

 

 

BELCHER: Absolutely right.  Making a Power of Attorney now whilst 

you have capacity to make one is absolutely essential if you want to retain control, 

you want to decide who takes decisions on your behalf once you’ve lost capacity to 

make those decisions yourself, and the only way you can decide now who should take 

those decisions in future for you is to make an Enduring or, from 1st October, a 

Lasting Power of Attorney.  The issue of course with Lasting Powers of Attorney is 

that you can delegate welfare decisions as well as financial decisions. 
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DUGGLEBY: This is a two part arrangement … 

 

BELCHER: It’s a two-part arrangement. 

 

DUGGLEBY: … either/or or both? 

 

BELCHER: Yeah - that’s right, yeah. 

 

DUGGLEBY: Now I’m just going to bring in Richard because essentially the 

consequences of not doing it are you end up with the dreaded Court of Protection.  

And I take it that being in the Court of Protection is actually not really a terribly good 

idea unless you find that you have no alternative; in other words you have to go to 

them to look after your elderly relative who hasn’t done anything? 

 

BROOK: Absolutely.  I think we’ve raised a really interesting point.  

There’s 2 million people in England and Wales who lack mental capacity currently 

and that’s involving about 6 million carers, so this is a really big issue.  And you 

asked for practical examples.  I mean we’re talking about people who obviously 

through ageing process, perhaps with dementia, but we’re also talking about people 

who suffer road traffic accidents, medical accidents.  It can happen to anyone 

tomorrow and if you don’t have arrangements in place, as we’ve been talking about 

this afternoon, then you need to go to the court.  And that’s a much more expensive 

process where in essence they appoint someone to be your attorney, called a deputy.  

It’s costly and it costs every year it runs.  So the message is you need to seriously 

think about taking out a Power of Attorney - an LPA (or EPA before 1st October) and 

it will make your situation much, much more positive and helpful to you in the run up 

to such instance occurring. 

 

DUGGLEBY: A quick word from you, Jenny? 

 

McCABE: Yeah, I was just going to say if I can add on.  You will also 

understand that it would relieve your loved ones of that responsibility at a most 

pressing time in their lives.  They’re having to come to terms with your own demise 
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and it’s kind really to those loved ones to know that you’ve thought about it and this 

is what you want them to do in those circumstances, in particular for welfare. 

 

DUGGLEBY: But you must be able to trust them.  That’s the key thing: you 

must be able to trust them. 

 

McCABE: Well I think so.  We’re talking about decisions about where 

they’re going to live and day to day care.  Very important decisions. 

 

DUGGLEBY: Right, William in Guildford, your call now. 

 

WILLIAM: Hello.  My wife bought a blank EPA form in the high street a 

few days ago.  Can I obtain a blank form myself by simply photocopying the one that 

she bought? 

 

DUGGLEBY: Chris? 

 

BELCHER: You can photocopy it or you can download it from the Public 

Guardianship website if you have access to the Internet. 

 

WILLIAM: For free? 

 

BELCHER: Yes. 

 

 

DUGGLEBY: Indeed.  Yes, you’ve got a very comprehensive website, 

Richard. 

 

BROOK: Thank you. 

 

DUGGLEBY: We’ve got a link to it from our own website, but you can 

actually print out - because it’s been done for me - the whole of the application form, 

all 35 pages of it.  It’s quite a formidable document. 
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BROOK: Everything is free until you make the application.  So 

absolutely, you can get any documents you like. 

 

DUGGLEBY: Just picking up another email.  There’s a lady who’s acting as 

the Power of Attorney.  She has the Power of Attorney over her old widowed mother - 

her elderly mother, I should say - and the elderly mother expressed the desire that she 

should have her body parts donated for medical research.  And she’s just interested to 

know how the Power of Attorney would affect things like this - in other words a 

decision that is made independently of what the power does.  Is it in any way 

invalidated by this or can a decision like that stand alone?  A bit of shaking of heads 

here. 

 

BROOK: Well I’m happy to give it a go because I think this sort of issue 

has already come up.  The Power of Attorney only covers whilst you’re alive, so once 

you die then we move into the other areas that Chris was talking about, about wills 

and executors, etcetera.  So it would be an issue not for the Power of Attorney.  Now 

someone may well take account of what the attorney said, but it actually isn’t 

something you can put inside the power. 

 

DUGGLEBY: No, so essentially that’s really part of will planning, I think. 

 

BROOK: It’s part of will planning. 

 

DUGGLEBY: Jenny? 

 

McCABE: It can be.  I’m sorry to interrupt again.  Of course you can 

have the living will included or as an annexe to your Lasting Power of Attorney, and I 

know that’s a decision that quite a lot of people are coming to.  So that would be, for 

example, an advance decision to refuse a certain course of treatment and these new 

Lasting Powers of Attorney codify this in a way that hasn’t been previously possible. 

 

DUGGLEBY: Right.  We referred briefly earlier in the programme the fact 

there wasn’t absolute unanimity amongst the legal profession.  And I think Ann … 
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McCABE: No, I think … 

 

DUGGLEBY: … Ann in Neath wants to raise this point about EPAs.  Ann? 

 

ANN: Yes, I just wondered why my solicitor might be encouraging 

me to take out an EPA before the new law comes into effect on 1st October?  And the 

other point is, is it sufficient just to have made a will? 

 

DUGGLEBY: Chris? 

 

BELCHER: Well your first point, Ann - I suspect what your solicitor is 

saying is that if your affairs are straightforward and if you only want to make financial 

power, so the EPA is still perfectly okay, then the opportunity is now to do it before 

the end of the month.  And there’s nothing wrong with EPAs; they’re still valid after 

the end of the month.  So your solicitor, I suspect, is giving you the opportunity to do 

it if that’s what you want to do.  Your second point about the will, I’m afraid I’m not 

quite sure I follow. 

 

ANN: Well would it be just sufficient to have made a will rather than 

take out an EPA now? 

 

BELCHER: No, because a will only comes into effect after you have died; 

whereas the EPA applies during your lifetime, so they’re two entirely separate things. 

 

DUGGLEBY: Indeed.  As we were making clear earlier, it’s very important 

you understand the difference between attorneys, executors and trustees because again 

you can set up a trust during your lifetime and of course that can be brought into 

effect.  Did you want to comment there, Jenny, briefly? 

 

McCABE: Well I just wanted to say I think I would be fair in saying that 

there is some unanimity amongst the profession about the need for welfare attorneys 

and I think even those who are really against the new system would back me in that.  

I’d like to think so anyway. 
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DUGGLEBY: Okay, we’re running out of time, but a very quick one from 

somebody who’s domiciled in Scotland.  Now we weren’t going to deal with 

Scotland, but this is a couple who say they might return to England.  Would they be 

able to use their Scottish Power of Attorney in England?  Who can answer that? 

 

BROOK: I think we’d probably need to take some further advice, but it 

normally applies to where you’re resident, so if you’ve moved from the Scottish 

jurisdiction to the English jurisdiction it’s likely the English law will apply; and I 

think to be absolutely secure, you probably would need an LPA or EPA to cover you 

in England. 

 

DUGGLEBY: Okay.  Well, as I say, we’ve got time for just one more call.  

David, make it brief if you would, please. 

 

DAVID: Very simple.  Powers of Attorney are made by deed.  If I have 

three attorneys, can I make three different deeds giving them joint and several 

powers? 

 

DUGGLEBY: Chris? 

 

BELCHER: Yes, you can.  Ideally you would appoint them jointly and 

severally in the one Enduring Power.  You don’t need all three attorneys to be there 

present and correct when you sign it, but so long as all three do sign before 30th 

September then it will be valid. 

 

DUGGLEBY: And just a final summing up point.  This 30th September.  

Bearing in mind we often deal with tax, they may sort of say you’ve got to get it in by 

midnight.  What exactly do you have to do to get your EPA in place and all ready to 

go, Richard? 

 

BROOK: Signed and witnessed and … 

 

DUGGLEBY: Witnessed, most important. 
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BROOK: Yeah.  Signed and witnessed by 30th, so it is a challenge that 

people can say yes I did it before 30th. 

 

DUGGLEBY: And once that’s okay, that EPA is there but it doesn’t bar you 

from taking out an LPA the next day if you want to. 

 

BROOK: No.  Well I think Chris has made the point you need to just 

work out the interrelationship between your EPA and your LPA. 

 

DUGGLEBY: Okay, well thank you very much indeed all three.  That’s 

Richard Brook, the public guardian designate; Chris Belcher who’s with the solicitors 

Farrer and Company; and Jenny McCabe from Turpin Miller in Oxford.  Now if you 

want to listen to the programme again - it’s been quite complicated, and if you haven’t 

already signed up for our podcast, then you can do that via the website, 

bbc.co.uk/moneybox, where I can tell you there are lots of other very useful links.  

And you can also phone the information line on 0800 044 044.  Don’t forget Money 

Box at noon on Saturday with Paul Lewis and I’ll be back same time next Monday 

afternoon with Money Box Live taking your calls on that very topical subject of 

mortgages following the Northern Rock situation. 


