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LEWIS: Hello.  In today‘s programme, a judge rules in favour 

of the banks when one customer tries to reclaim his overdraft charges.  Are plans to 

let new fathers share paid parental leave family friendly or business hostile?  We 

hear from founding shareholders of Eurotunnel who lose their nearly free travel for 

life under a deal to save the company. 

 

BRIDGET: We put in money because they were willing to offer £1 

travel for a lifetime.  If we transfer, we’re sure to lose our travel concession. 

 

LEWIS: And PayPal is moving to Luxembourg, but says it 

won’t affect its 15 million UK customers. 

 

First, it’s been another week in which bank charges have grabbed the headlines.  

Since Money Box raised this issue in February last year, thousands of customers have 

reclaimed millions of pounds.  But listeners who are still planning to follow them 

may be concerned that this week, for the first time, a county court judge has ruled in 

favour of a bank rather than a customer.  Bob Howard’s been following the week’s 

developments.  Bob? 

 

 

 

HOWARD: It’s not been a good week for Kevin Berwick from 
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Birmingham.  He’s been trying to claim back around £2,500 from Lloyds TSB for 

charges on his current account over the last 6 years.  Like thousands of others, the 

bank had offered him a partial refund but Kevin believed he could win the full sum by 

appearing in court.  Lloyds TSB chose not to attend the hearing and whenever a 

bank’s chosen to do that in the past, the judge has always found in favour of the 

customer.  But Paul, Judge David Cooke used this case to go through the whole bank 

charges issue with a fine toothcomb and he took almost a month to come to his 14 

page judgement.  He ruled that the charges Mr Berwick had paid weren’t penalties 

but fees for the bank’s service and consequently he dismissed the claim.  Kevin 

Berwick gave me his reaction. 

 

BERWICK: To be fair, I think it was actually shock.  Normally 

when you go to these ones, you read on the Internet and everything else that you’ll 

turn up; the defence don’t turn up at all.  The judge will normally say it’s been 

dismissed, there’s no defence.  You’ve won and away you go with your money.  

And I spent about an hour and fifteen minutes in front of Judge Cooke doing the ins 

and outs of why I felt my case deserved to win and he just near enough threw that 

straight out saying he won’t deal with conjecture, which was a complete shock and 

obviously it seems to have gone downhill from there. 

 

HOWARD: Since the judgment, there’s been a lot of speculation 

and hand wringing amongst the thousands of people intending to claim or waiting for 

their cases to be heard.  Lloyds TSB issued this statement. 

 

STATEMENT: We are pleased with Judge Cooke’s ruling as it appears 

to acknowledge our position in respect of current account service charges.  The court 

has agreed with us that these are charges for a service and not default or penalty fees 

as has been argued by others. 

 

 

 

 

HOWARD: But it’s just one judge’s ruling.  I spoke with a 

number of other judges this week to gage their reaction.  Paul, there was some 
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surprise that a hearing on such a key subject didn’t have both the customer and the 

bank present.  One told me he thought the decision in the Lloyds TSB case was 

largely irrelevant because it wasn’t binding on other judges.  He felt banks which 

didn’t appear in court were still very likely to lose their cases and claimants would get 

their money back.  And another senior judge who works in this area told me he was 

pleased the case had finally been brought to a decision.  He hoped that might lead to 

an appeal which could result in a binding decision from a higher court that would 

impact on all such claims.  Meanwhile the man who lost, Kevin Berwick, told me 

he’s still considering whether to take things further and in the meantime the banks 

shouldn’t feel too satisfied by the judgement against him. 

 

BERWICK: I think it’s like a false dawn.  There is a possibility 

that I could be the test case that will go all the way up to the courts; and if it goes that 

way and it goes against them, then it could be a massive flood of people claiming.  

So, yes, in the short-term people might get a bit scared about how they’re going to go 

forward and everything else, but in the long-term I’m hoping this could actually do 

some good. 

 

LEWIS: That was Kevin Berwick.  Well thanks, Bob.  One of 

the main websites behind the campaign to reclaim bank charges is 

consumeractiongroup.co.uk.  It claims more than 7,500 of its users have recovered 

an average £1,500 each.  Its co-founder is Marc Gander, who is himself legally 

qualified, and I asked him for his reaction to Kevin Berwick’s defeat. 

 

GANDER: We’re very disappointed and I think that it’s 

psychologically very discouraging to the great number of people who are bringing 

their claims and are very ordinary and lack confidence.  This is a decision by a 

district judge; and without trying to denigrate the judge, it’s a bottom ranking judge in 

a county court.  It has no binding value.  It doesn’t force any other judges at any 

level to follow the same decision and we rather expect that people will be able to 

continue their claims as usual. 

 

LEWIS: But the judge was clear, wasn’t he?  He took it very 

seriously.  He considered it for a long time and his view is that there is nothing in the 
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contract customers have with the bank, which says you can’t go overdrawn.  So 

going overdrawn doesn’t break the contract, so these are not penalty charges and that 

goes to the very heart of your case.  It’s only if they’re penalty charges that they’re 

illegal. 

 

GANDER: He did take it seriously and he did find that this was the 

basis of the contract that everybody enters into.  But the point is that for over a 

hundred years we’ve had lots and lots of cases in the House of Lords and in the Court 

of Appeal where the judges have found that organisations simply word their contracts 

in a way to disguise penalties.  And this is exactly what’s happened here.  The 

judge really hasn’t looked at that aspect of it at all. 

 

LEWIS: Will you be helping Kevin Berwick if he decides to 

appeal? 

 

GANDER: Yes.  In fact we are helping Kevin Berwick right at 

the moment and we’ve already managed to secure the services of a very significant 

firm of solicitors.  The documents at the moment are being sent to a QC for an 

opinion and we’re very busily gathering as much evidence as to Lloyd’s real intent 

and the real meaning of their contract.  We’re looking round for old terms and 

conditions.  We’ve found some information, but we’ve asked all of our 140,000 

users of the Consumer Action Group to look in their shelves and under their beds for 

old terms and conditions.  I have to say that if there are any listeners of this 

programme who have old terms and conditions of Lloyds Bank or any other banks 

lying around, we’d be very pleased to see them. 

 

LEWIS: What do people put at risk in order to get this money 

back? 

 

GANDER: Well there is a fee to pay, you’re quite right, and if they 

do lose then the fee ranges from I think about sort of £35 to about £250 depending on 

how much you’re claiming. 

 

LEWIS: They can avoid that risk, of course, by going to the 
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Ombudsman, can’t they?  Why isn’t that a better route? 

 

GANDER: The problem with the Ombudsman is that you have to 

go through the bank’s procedure, which is going to last at least 8 weeks.  You’ve 

then got to go to the Ombudsman, which I think is taking at least 2 or 3 months and 

maybe more.  And of course the most troubling thing for the Ombudsman is that it’s 

not at all transparent.  Nobody knows what evidence he’s receiving, nobody knows 

the reasons for his decisions.  Personally it’s a very unsatisfactory system. 

 

LEWIS: Well that was Marc Gander of 

consumeractiongroup.co.uk.  And let’s address those points with Tony Boorman 

who’s the Principal Ombudsman at the Financial Ombudsman Service.  Tony, Marc 

Gander there saying your service is unsatisfactory.  Why should people come to you 

rather than go to court? 

 

BOORMAN: Well I’m not quite sure how Marc can make that 

judgement, to be honest with you Paul, because I don’t think he’s used our service.  

Lawyers don’t tend to like our service because it does work on the basis of an 

informal alternative to the courts. 

 

LEWIS: But he says no-one ever knows why you make a 

decision.  You make your decision, but there’s no evidence, there’s nothing in 

public. 

 

BOORMAN: Well that’s not quite true, I’m afraid, and we do make 

very clear the basis of our decisions both to the parties involved and more widely 

through programmes like this and through publishing material on our website and so 

forth.  We’re dealing at present with about 6,000 or so customers every week, taking 

on about 1,000 complaints that are made formally against the banks.  Now at present 

the position for us is exactly the same as the general position has been in the courts, 

which is that the banks for whatever reason have decided that they would prefer to 

settle cases that come to the Ombudsman rather than have the Ombudsman consider 

the merits of this issue.  So basically customers have a choice of whether they wish 

to pursue the issue through the court, as Kevin Berwick did - albeit unsatisfactorily 
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from his perspective in that case - or come to the Ombudsman.  And, as you know, 

the Ombudsman service is free to customers. 

 

LEWIS: Yes, though of course if customers win they get that 

cost back, don’t they?  It’s only poor old Kevin, I think, who’s going to have to pay 

the cost because in that case he lost.  But your service is free.  Is there any 

difference in what you can award people? 

 

BOORMAN: No, not at all.  In fact indeed we’re allowed under the 

Financial Services and Markets Act to make awards that go beyond what a court 

could do.  But let me be very clear here.  I mean I have a lot of sympathy for the 

views that have been expressed that what we really need to see is a resolution of the 

legal issues, and apologies again to Judge Cooke who did indeed by the look of it 

make a very careful assessment.  That’s an important thing to do, there were very 

definitely some uncertainties about the legal position, but until a senior court has 

looked at that I think we will all be unclear as to the correct answer. 

 

LEWIS: Yes and despite his ruling you’re not going to change 

your view?  If people come to you claiming bank charges back and that the bank 

comes to deal with you, you’ll say well pay up because that’s what you’d do if you 

went to court? 

 

BOORMAN: Well his view is important, but it’s not binding on us.  

I mean to be very clear to your listeners, we have not reached a view because, as in 

the courts, the banks in all cases in our case have decided to settle rather than have me 

decide the answer to this issue. 

 

LEWIS: Right, so in all cases that come to you, just as was the 

case with the courts, people are getting their money? 

 

BOORMAN: That’s quite correct, yes. 

 

LEWIS: Tony Boorman of the Financial Ombudsman Service, 

thanks.  And links to information about reclaiming bank charges, including the 
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Ombudsman, on our website: bbc.co.uk/moneybox. 

 

Fathers will be entitled to take over the last 6 months of their partner’s paid maternity 

leave under plans to extend flexible working.  The change was announced some time 

ago, but this week the government asked for comments on exactly how the system 

would work in practice when it comes into force, which probably won’t be till 2009.  

By the time it does, a mother will be entitled to 12 months paid leave after having a 

baby; and if she returns to work before that, her partner will be able to take the 

remainder as paid paternity leave.  But this family friendly plan has been criticised 

by some employers groups as an administrative nightmare.  Stephen Alambritis 

speaks for the Federation of Small Businesses. 

 

ALAMBRITIS: Our main concern is in the administration of this new 

right where the mother transfers some of the maternity leave onto the father, which 

now involves another employer, and the key concern is as to who will be in charge of 

communicating to the two employers whether the mother’s taken the 6 months or the 

4 months or has taken more than the 6 months, whether the father is now entitled to 

another 3 months.  It can be open to fraud and abuse as well, so we would urge the 

government to find some kind of middle person as it were that is business friendly.  

It could be a government agency that actually deals with the new piece of legislation 

rather than leave two employers fumbling in the dark about who’s taken what leave 

and when. 

 

LEWIS: Well Jim Fitzpatrick is the minister in charge of this 

policy at the Department for Trade and Industry.  I asked him who would make sure 

the scheme worked fairly? 

 

FITZPATRICK: Our view at the moment is that it would work in the 

same way as maternity, ordinary paternity and adoption leave and pay as it does at the 

moment with the employer and the employee deciding on the period of absence when 

it would be down to the normal monitoring systems to identify the system is not being 

taken advantage of. 

 

LEWIS: But the difference with the new system is that you have 



 

8 

to have some kind of liaison between two employers.  At the moment it’s always one 

employer, isn’t it, but in future there’d have to be a liaison between two employers - 

the mother’s employer to communicate that the mother was in fact back at work; and 

the father’s employer to then start allowing him to have paid paternity leave.  It’s a 

fairly complicated administrative problem between two employers who may be very 

small businesses. 

 

FITZPATRICK: Clearly there will be a need for the employers to liaise 

with each other.  How burdensome that would be, I’m not entirely sure it would be 

that onerous.  There would be obviously the opportunity to flag it up in the course of 

pregnancy that this was something that the parents were thinking about.  There 

would be the opportunity over quite an extensive period of time for the employers to 

liaise with each other, to make sure that the employees were being honest with them, 

and the normal checks and balances in the maternity leave and pay system will apply. 

 

LEWIS: Do you think perhaps we do need a government agency 

to administer this, as Stephen Alambritis suggested, so they could be the sort of 

holders of this information and decide who was entitled to what? 

 

FITZPATRICK: Well I think you then get into the possibility of a 

horrendously extensive bureaucratic system, which really would complicate matters.  

We don’t want to clutter employers with additional red tape, we want to make it as 

simple as possible, and extending the ability for parents to determine who takes time 

off we think is a nice way of involving both parents, should they choose, to be 

involved in the upbringing of the child at a very early stage.  It will be obviously 

introducing new procedures and we don’t underestimate that there will be problems to 

overcome, which is why we’re very keen at the moment for business to communicate 

with us their concerns in what they see as the problems.  And we’ve got a long time, 

we’ve got almost 2 years before the regulations come in, if we proceed with them, 

which we believe that we ought to and believe that we will, but we want to introduce 

them in the best possible way. 

 

LEWIS: One of the suggestions you’ve put forward though is 

that parents should simply be allowed to self-certify, so that if a man goes to his 
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employer and says, “My wife’s had 6 months off, I’m now going to take the other 6 

months,” that should be enough.  Surely that would be the green light to people who 

did want to commit fraud? 

 

FITZPATRICK: You make a very fair point, which is that there are 

always going to be some people who will try and work systems to their best personal 

advantage - sometimes selfishly, sometimes fraudulently - but self-certification is an 

option and we’re very keen to hear employers’ views on that. 

 

LEWIS: Well Jim Fitzpatrick keen to hear views.  And you can 

have your say now on those extended rights to maternity and paternity leave on our 

website, bbc.co.uk/moneybox. 

 

Now cast your mind back 13 years to this Royal opening. 

 

THE QUEEN: The tunnel is one of the world’s great technological 

achievements.  It stands as a monument to the joint efforts and talents of our 

engineers, technicians and construction workers who faced and overcame many 

difficult and unexpected problems. 

 

LEWIS: But the real problems of the Channel Tunnel turned out 

to be financial rather than technological.  It cost almost six times more to build than 

expected and, as thousands of small investors know too well, Eurotunnel’s debts are 

still over £6 billion.  Well this weekend the future of the company is hanging in the 

balance as shareholders decide whether to accept a deal to prevent it going into 

liquidation.  If the owners of half the shares don’t vote to accept it by Monday, 

Eurotunnel could fold and shareholders would lose everything.  One group has more 

to lose than their money: people who bought at least 1500 shares in 1987 get 

unlimited travel on the shuttles for just £1 each way.  If they agree to the deal, it 

might save the company but this valuable perk would go.  Money Box listener 

Bridget and her husband Bruno regularly take their car to France. 

 

BRIDGET: In 1987, we were a cross channel couple.  We really 

wanted to see the tunnel built.  We put in money because they were willing to offer 
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the privilege of £1 travel, advertised for a lifetime, so we put in £10,000 at that time, 

which would be about £25,000 now if we’d left it in the bank.  What’s a bit strange 

now is that if we transfer, we’re sure to lose our travel concession.  Why alienate 

your greatest supporters? 

 

LEWIS: Well speaking to the BBC earlier this week, Eurotunnel 

Chairman Jacques Gounon claims that the deal would be good for most small 

shareholders. 

 

GOUNON: The new company will offer perks, which are for the 

vast majority of existing shareholders something which is equivalent, which is the 

same scheme.  We have only a small number of people who are defending (which I 

can understand) their specific perks, which are something we cannot afford in the 

future.  It’s very sad, it’s not my will to have such problems, but truly it’s a small 

point. 

 

LEWIS: Well with me is Justin Urquhart Stewart, Director of 

Seven Investment Management.  Justin, investing in the Channel Tunnel was about 

perks as much as anything, wasn’t it?  What choice do Bridget and the other 4,000 

foundation shareholders face? 

 

URQUHART STEWART:  Well they’ve got three alternatives really.  First of all, 

they could actually go along with the deal and vote actually to say that actually the 

company does have to change its structure.  It will mean they lose their foundation 

perks, which are very valuable.  However, they will get an alternative - not as 

valuable, but three trips a year at a 30% discount.  

 

LEWIS: Not quite the same as £1 a go though, is it? 

 

URQUHART STEWART:  No, bit of a difference.  Alternatively if they’ve got a 

number of shares, they could actually vote for it but keep 1500 back as they are, in 

which case they’d still keep their perks, or they could actually say I’m not joining in 

this at all, hang on to my shares and still keep the perks.  But Eurotunnel itself, their 

old company will just then be a subsidiary and not be properly listed. 
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LEWIS: Right.  Now of course most people don’t have these 

perks and, as Jacques Gounon said, they’ll get much the same under the deal that’s 

being planned.  Is that going to go ahead and what will that mean if it does for 

shareholders? 

 

URQUHART STEWART: It’s quite likely to go ahead because most people will 

vote actually to ensure the company does try and stay alive and they’re going to get 

some perks.  If it doesn’t, of course the company fails. 

 

LEWIS: And if it fails, they lose everything. 

 

URQUHART STEWART:  Then they lose everything and they’re lost altogether.  

However, it’s much more likely I suspect that they probably will go through.  The 

company then gets restructured.  But the value of their shares will still be pretty 

weak but the proportion of shareholders overall in this group will be very small 

indeed, probably being watered down to something like 13%. 

 

LEWIS: And the debt will be reduced from more than £6 billion 

to just under £3 billion.  Is that going to be a viable company? 

 

URQUHART STEWART:   Well Eurotunnel is a viable company, but it was viable 

to start with.  However, as a result of all the machinations of the politicians and also 

in terms of how it was actually structured in the first place, the debt went to ludicrous 

levels, so that no matter how many people went through the tunnel it would never, 

ever make money.  Once you get the debt down to these levels, actually it could turn 

out to be profitable. 

 

LEWIS: And are perks really a reason to invest in a company, I 

mean looking ahead if other companies come up like this? 

 

URQUHART STEWART:   No, you don’t.  You invest in a company in order to 

see a return by way of dividend and capital growth; and the perk isn’t the icing, it’s 

the cherry on top of the icing.  There are some quite nice perks to have, but that’s not 
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why you buy the shares. 

 

LEWIS: You’ve got to look at the business case.  And finally, 

Justin, for most of us who don’t have shares and never have had, if this deal does fail, 

will the tunnel always remain open or could it even be closed? 

 

URQUHART STEWART: No, the tunnel will always be there.  But a bit like, as 

we’ve seen with GNER recently when its parent company found itself in financial 

difficulties, it would get taken over.  So another company would rise phoenix like 

from Eurotunnel’s ashes. 

 

LEWIS: Okay.  Justin Urquhart Stewart from Seven 

Investment Management, thanks very much for that.  

 

Around 15 million people in the UK - that’s about 1 in 3 of all adults - now have an 

account with PayPal.  Its main use is to buy and sell things via the online auction site 

eBay, though it can also be used to make a payment to anyone with an e-mail address 

anywhere in the world.  PayPal is currently based in the UK and regulated by the 

Financial Services Authority, so customers can go to the Financial Ombudsman with 

a complaint, who we heard from earlier.  But this week PayPal has e-mailed its UK 

account customers to say it’s moving to Luxembourg where it’ll be regulated and 

become a full bank.  Some PayPal users are not happy with the move.  Dave from 

Surrey told us his concerns. 

 

DAVE: Given the fact that I do occasionally spend up to 

thousands of pounds on eBay, any change in the underlying protection would be a 

concern to me.  My questions are am I less protected in Luxembourg than I was 

under the existing agreement; and if I have problems for example with a PayPal 

transaction - you occasionally do with eBay when you’re trying to get things 

refunded, etcetera - what happens? 

 

LEWIS: Well Carl Olave Scheible is Spokesman for PayPal in 

the UK.  I asked him if PayPal was trying to escape UK financial regulation. 
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SCHEIBLE: No, absolutely not.  We have 15 million account 

holders in the UK and we also have 35 million across Europe and so we’re trying to 

put together a regulatory framework that works for all of our account holders.  Our 

15 million UK account holders can still go to the UK Financial Ombudsman, who we  

remain involved with.  From that perspective, it’s voluntary. 

 

LEWIS: So just to be clear, if someone has a dispute with you 

and they want to go to the Financial Ombudsman Service, they’ll still be able to do 

that and you will still honour the decision of the Financial Ombudsman? 

 

SCHEIBLE: Absolutely. 

 

LEWIS: In the past, PayPal’s had some negative coverage - 

people saying it’s difficult to get hold of you; if a fraud’s been carried out, it’s 

sometimes hard to get a refund - you’ll just stop the money and take the money back 

out of the account.  Is that going to improve? 

 

SCHEIBLE: We are continuously trying to improve the way we 

serve our customers.  We’re trying to continuously improve the processes that we 

have in place to handle incidents like this and so I could only hope to say, and 

sincerely say, yes. 

 

 

LEWIS: When people ring up, will they be talking to people in 

the UK or people in Luxembourg? 

 

SCHEIBLE: All our phone support for the UK and for much of 

Europe is based in Dublin and again this remains unchanged. 

 

LEWIS: Why do you want a full banking licence?  Are you 

going to start having current accounts or deposit accounts? 

 

SCHEIBLE: The main driver for us to get a banking licence is to 

better serve merchants and retailers across Europe as opposed to the UK specifically.  
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The bank licence also gives us an opportunity to launch these products that you are 

talking about.  We currently have no plans to do so, but, yes, expanding on products 

like this would be a fabulous thing to be able to do and a banking licence allows us to 

consider that more strongly. 

 

LEWIS: And maybe even a PayPal loan for people to buy things 

they couldn’t afford otherwise? 

 

SCHEIBLE: So I think we would look into both credit products and 

savings products, so absolutely that would be very exciting. 

 

LEWIS: You’ve explained very clearly what people’s rights will 

be.  I must say when I saw the e-mail, I wasn’t that clear and I think a lot of our 

listeners have found that it wasn’t as clear as it might have been and some anxiety has 

been caused.  Do you think there’s a case perhaps for sending more information or 

putting more information on your website? 

 

SCHEIBLE: E-mails are going out in stages, so not everyone will 

have received one yet.  But I appreciate the feedback and we will go back and 

review the wording of that e-mail to make sure that it’s crystal clear to UK 

consumers. 

 

LEWIS: Carl Olave Scheible of PayPal. 

And, Bob, warnings of another interest rate rise. 

 

HOWARD: Yes, Paul.  The Governor of the Bank of England, 

Mervyn King, hinted this week that another ¼% rate rise to 5¾% would be needed 

soon.  In its quarterly report on inflation, the bank predicted it was on track to hit its 

2% target over the medium term, but only if interest rates are increased again.  If 

they remain at 5½%, it predicts the target will be overshot.  And, Paul, the first 

chance to raise rates again would be on June 7th. 

 

LEWIS: And the use of cash continues to decline. 
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HOWARD: Yeah, that’s right.  New figures from the credit card 

industry predict that in 7 years cash will make up less than half of all transactions.  

At the moment we use it for around two thirds of all purchases.  Last year though, 

we still managed to spend more than £270 billion in cash, so we won’t be saying 

goodbye to notes and coins just next. 

 

LEWIS: Thank goodness for that.  Thanks for that, Bob.  

That’s it for today.  You can find out more, as ever, from the BBC Action Line - 

that’s 0800 044 044 - and of course our website, bbc.co.uk/moneybox.  You can 

contact us there, listen to the items on the programme again and have your say on 

those plans for parents to share paid leave.  Don’t forget our phone-in Money Box 

Live Monday afternoon.  Vincent Duggleby’s here taking calls on saving and 

investing.  I’m off next weekend.  Chris A’Court will be back with Money Box.  

Today the reporter was Bob Howard, Chris A’Court produced, and I’m Paul Lewis. 


