
BRITISH BROADCASTING CORPORATION    RADIO 4 

 

 

 

 

 

TRANSCRIPT OF “FILE ON 4” – “DISCLOSING THE TRUTH” 

 

 

 

 

 

CURRENT AFFAIRS GROUP 

 

 

 

 

 

TRANSMISSION: Tuesday 27
th 

February 2018   2000 – 2040 

REPEAT: Sunday 4
th

 March 2018  1700 - 1740 

 

 

 

 

REPORTER: Allan Urry 

PRODUCER: Alys Harte 

EDITOR: Gail Champion 

 

 

 

 

 

PROGRAMME NUMBER: 17VQ6239LH0



- 1 - 

THE ATTACHED TRANSCRIPT WAS TYPED FROM A RECORDING AND NOT 

COPIED FROM AN ORIGINAL SCRIPT.  BECAUSE OF THE RISK OF MISHEARING 

AND THE DIFFICULTY IN SOME CASES OF IDENTIFYING INDIVIDUAL 

SPEAKERS, THE BBC CANNOT VOUCH FOR ITS COMPLETE ACCURACY. 

 

“FILE ON 4” 

 

Transmission:  Tuesday 27
th

 February 2018 

Repeat:  Sunday 4
th

 March 2018 

 

Producer:  Alys Harte 

Reporter:  Allan Urry 

Editor:  Gail Champion 

 

MUSIC 

 

URRY: Until recently, even the word was unfamiliar outside of 

legal circles.  But now, disclosure has hit the headlines.  There’s mounting disquiet about a 

lack of compliance with what’s been called a cornerstone of our justice system. 

 

EXTRACT FROM ‘TODAY’ PROGRAMME 

 

WOMAN: If you are accused of a crime, the police and 

prosecutors should disclose to you any evidence that they have that helps your defence, but 

something is going wrong with that system of disclosure. 

 

EXTRACT FROM RADIO 4 BULLETIN 

 

NEWSREADER: The Attorney General has acknowledged that very 

serious mistakes concerning the disclosure of evidence by prosecutors have led to the 

collapse of recent trials.  

 

EXTRACT FROM RADIO 4 BULLETIN 
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NEWSREADER: The Director of Public Prosecutions, Alison Saunders, 

has said all current rape and serious sexual assault cases in England and Wales are to be 

reviewed as a matter of urgency. 

 

URRY: That review is about cases dealt with by the crown 

courts.  But is there an even bigger problem?  Almost all criminal trials start at magistrates’ 

courts like this one - Highbury Corner in North London.  Have these courts been blighted 

with the same disclosure issues, and if they have, what’s been the consequence?  Defence 

solicitors here at Highbury have been keen to have their say. 

 

WOMAN: It’s every case.  You ask for disclosure, the court says 

the Crown must disclose X, Y and Z, and it’s not worth the paper it’s written on. 

 

WOMAN 2: You don’t know what’s been said; you just don’t know 

what’s been said.  You don’t know what the inconsistencies are in the evidence; you just 

simply don’t know.  The courts are on a big sort of efficiency drive, but that seems to be at 

the cost of you actually being prepared with enough information to actually defend your 

client or even review the evidence.  

 

MAN: I’ve been doing it for thirty years.  Is disclosure worse? 

Significantly worse.  

 

MUSIC 

 

URRY: We’d started to hear similar complaints from up and 

down the land - problems with the disclosure process from the very beginning, when material 

first starts to be collected, right through to trials themselves.  We wanted to gauge the extent 

of these concerns and whether there’s a real impact on justice in the magistrates’ courts.  For 

that, File on 4 commissioned a survey with three bodies who represent lawyers - the Criminal 

Law Solicitors’ Association, the Criminal Bar Association and the London Criminal Courts 

Solicitors’ Association.  We’ve had almost 1,300 replies from lawyers working in criminal 

practice in England and Wales.  And there’ve been some startling revelations.  97% of 

respondents said they’d encountered disclosure of evidence failings in the last year - more 

than half weekly or daily.  Half of these failings were in the magistrates’ court.  Nearly a third 
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URRY cont: of those who took part believed it had resulted in 

possible wrongful conviction or miscarriage of justice - and that troubles Bill Waddington of 

the Criminal Law Solicitors Association. 

 

WADDINGTON: These results are absolutely astonishing – in fact, 

shocking is probably the word for it.  This is an overwhelming majority of people who have 

taken part in the survey indicating that there are serious problems with the current system.  

But of course, the vast majority of criminal cases start and end their lives in the magistrates’ 

court, so that’s where most of the criminal work is actually done, and so that probably makes 

these figures even more astonishing really. 

 

URRY: So what does that tell you about the condition of the 

system? 

 

WADDINGTON: Well, I think there is only one conclusion, which is it 

clearly isn’t working.  It kills the rumour that these problems only happen in the occasional 

big case that happens to reach the headlines, as we’ve seen recently.  Rather than that, the 

reality of it is that it’s an everyday, every week, every year problem.  What we want is a fair 

system - fair to the prosecution, fair to the complainant, fair to the defence and fair to the 

defendant himself.  That’s what we want, and if you’ve got a fair system, you get fair results. 

 

URRY: Our survey is only a sample - a snapshot - and we’re 

not able to pinpoint the split between defence and prosecution, but almost all the 1,300 

lawyers who responded had concerns about disclosure.  More than three quarters said, in their 

view, trials had been delayed as a result of disclosure problems.  Just under three-quarters 

thought cases had been stood down or trials adjourned, while nearly half felt justice had been 

denied.  Some of these lawyers ended up defending people like this young man. 

 

ACTUALITY IN CAR 

 

MATT: Business is very good, very good, particularly if you 

are doing the new home sales.  There just seems to be a lot popping up and the new homes 

guys are absolutely smashing it and earning lots of, lots of commission from it, which is what 

you want to see.  
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URRY: Matt is an estate agent in Buckinghamshire.  He  didn’t 

want us to use his surname.  

 

MATT: This is, just up here on the right hand side is my old 

office that I used to work for, just here on the right hand side.  

 

URRY: In 2015, he got into a professional disagreement with a 

rival firm based not far from his place of work on the high street.  He drove round to their 

office and had a row with the manager in front of his staff.  It soon escalated and got 

physical.  

 

MATT: He was grabbing me by the cuffs and my collar, 

throwing me around the room, essentially, from what I can gather, to try and hurt me.  I 

thought, it’s not a situation I need to be in, I had best try and get him off me, which I did, 

which is when I struck him, essentially in self-defence. He sort of fell back and he then got 

back up and said, ‘Guys, let’s get him.’  

 

URRY: Matt insists the punch he threw was to protect himself 

during the altercation, which was now spilling out onto the street. 

 

MATT: All four of them, five of them, that were considerably 

larger than me, cos I’m quite a short lad, continued to assault me as I was stepping out the 

door.  Eventually, I fell to the ground, and I just curled up, covering my face and my head, 

and they were punching and kicking and stamping on me.  I had stamp marks to my forehead, 

to my back, ripped my jacket.  And then, after maybe about a minute or two, they’d stopped 

and they’d all run into the office, closed the door, shut the blinds and switched the lights off.  

 

URRY: Matt needed hospital treatment later for minor 

concussion and bruising.  He reported what happened to the police, but the tables were turned 

on him.  Much to his dismay, he was the one later charged with battery.   His solicitor, Philip 

Mahoney, reviewed the paperwork in the case, including what’s called a schedule of unused 

material - that’s information uncovered during an investigation that the prosecution is not 

intending to use as evidence, but which might undermine their case or assist the defence.  But 
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URRY cont: that should all be clearly listed, described and 

categorised.  So what did Mr Mahoney find in his client’s schedule?  

 

MAHONEY: What that revealed was that the complainant and his 

work colleagues had themselves been interviewed as suspects in the offence, and that had 

been marked as ‘clearly not disclosable’ even though the schedule didn’t mention at all what 

was said during the course of that interview. 

 

URRY: So those without legal minds will be struggling to 

understand why people who were witnesses - indeed complainants themselves, as it turned 

out, to that series of events - that their interviews should not be disclosed.  They’re at the 

heart of it, aren’t they? 

 

MAHONEY: People with legal minds are probably wondering that 

as well.  That immediately struck me as something that was wrong. 

 

URRY: There was worse to come.  After several failed requests 

thereafter for the interviews to be produced, Mr Mahoney eventually got the magistrates’ 

courts to order their release.  And when he finally listened to the police tapes of the rival 

estate agents, they revealed vital additional material. 

 

MAHONEY: Eye witnesses, direct eyewitnesses to the incident after 

it had left the office. The officer conducting the interview referred to three witnesses, who 

described the complainant and his work colleagues as the aggressors.  That came as a bit of a 

surprise, because these witnesses had not been referred to anywhere else in any of the 

information that had been disclosed.  

 

URRY: So these are people who had seen what happened and 

yet they weren’t on any of the court paperwork? 

 

MAHONEY: I struggle to find any kind of appropriate explanation 

as to how those items weren’t disclosed, how it was that these witnesses weren’t even 

mentioned in the schedule of unused material - they’d been excised from the case altogether 

as far as the CPS and the police were concerned. 
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URRY: The witnesses were community gardeners, who’d seen 

what happened at the time whilst working opposite where the incident took place.  Philip 

Mahoney is concerned that had he not fought to get access to those interviews, he may never 

have known about the three witnesses.  He argues the failure even to mention them in 

documents is treading a very thin line. 

 

MAHONEY: It’s enormously concerning, and what was particularly 

troubling about this was the prosecution knew about them.  I told the prosecutor that I’d 

listened to the discs and discovered that there were these eyewitnesses, and the prosecutor 

replied, ‘Oh, you mean the gardeners.’  It is one thing if the CPS have to rely on what the 

police give them, but in this particular case the CPS knew as well. If they knew about the 

existence of these gardeners, they should have told me. 

 

URRY: After a year and a half, with the court date finally 

approaching, the gardeners were traced by the solicitor and agreed to give evidence on behalf 

of the defence.  When Philip Mahoney informed the prosecution on the day before the trial, 

they dropped the case - which left Matt relieved, but traumatised. 

 

MATT: My anxiety was through the roof, I had been struck off 

work for about four, five months with depression, going backwards and forwards to the 

doctor’s and on antidepressant pills.  It eventually all got too much and then, when it all did 

finally come to an end, for my mental being I had to essentially take a leave of absence out of 

the country.  

 

URRY: But you had won your case - why did it have such a 

psychological effect on you? 

   

MATT: Because I hadn’t done anything wrong.  I was being 

accused of something that I didn’t do.  For it to go on for close to the eighteen-month mark, 

being falsely accused, having to go backwards and forwards to court, it’s not a nice place to be.  
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URRY: Should it have come to that?  We asked Thames Valley 

Police to account for what happened.  But they didn’t.  They wouldn’t discuss the case, but 

said they hadn’t received an official complaint.  We asked the Crown Prosecution Service to 

explain their decisions, and in a statement they told us:  

 

READER IN STUDIO: The case was discontinued only once the key 

prosecution witness withdrew support the week before the trial.  It is incorrect to say that the 

case was discontinued once the CPS knew that the independent witnesses would give 

evidence for the defence.  These witnesses only viewed the aftermath of the incident, once 

the alleged victim and colleagues had chased the defendant out onto the street.  The CPS 

were aware of this and had reviewed the case again, assessing that there remained a realistic 

prospect of conviction for the alleged assault within the premises. 

 

URRY: It’s not as though disclosure concerns haven’t already 

been highlighted.  There’s been a series of reports over the years by inspectorates, legal 

commissions and other inquiries. So why are they still happening?  Angela Rafferty, who’s 

chair of the Criminal Bar Association, says a combination of factors has embedded problems 

within the system. 

 

RAFFERTY: My view is that there are three reasons why the 

disclosure process is going wrong.  Firstly, the lack of training of the police and of CPS 

lawyers.  Secondly, I think the entire disclosure system has taken a lower priority in the 

criminal justice system than it should have, despite the warnings for many years of criminal 

barristers.  And thirdly, it cannot be ignored that the chronic lack of funding in the criminal 

justice system as a whole has a direct effect on these failings.  

 

URRY: It has been going on for some time, hasn’t it, so why 

hasn’t it been sorted out by now? 

 

RAFFERTY: That’s a very good question and I wish I knew the 

answer to that question.  I read with interest all the reports that there have been published, the 

Inspectorate of the Police and the Crown Prosecution Service’s report, reporting systemic 

failures, the Public Account Committee report on the criminal justice system, all of which 
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RAFFERTY cont: make it very clear that we are at breaking point.  I 

don’t know what the answer is as to why it hasn’t been sorted out; I would like to see it sorted 

out and very quickly. 

 

URRY: Is it at breaking point or is it just hurting?  

 

RAFFERTY: It is very close to breaking point and these cases that 

we are hearing about from the magistrates’ court are a symptom of how close we are to the 

system’s failure. 

 

MUSIC 

 

URRY: Almost half of those responding to our survey reported 

disclosure failures, which they thought had led to the collapse of a trial.  And more than half 

said in their view failures caused unnecessary distress to those involved - witnesses, victims 

or accused. 

 

WILLIAM: I like helping people learn; it doesn’t matter whether 

it’s learning about themselves or learning about the world, but I want them to learn about that 

and I want to bring some of my own thought, idea into that kind of situation.  

 

URRY: William, a teacher in Oxfordshire, was about to get a 

lesson of his own he’s unlikely to forget.  He has got grown up children and a wife and had 

never been in trouble with the police, until one day last year, when he popped out of school to 

buy lunch in a nearby store.  Some teenagers were doing the same thing.  He says he can’t 

even remember bumping into a 17 year old pupil on the way to the checkout.  But she took a 

much more serious view of the incident.  She reported him to police.  It was the start of one 

of the darkest periods of his life. 

 

WILLIAM: So the allegation is one of sexual assault, in that I 

deliberately touched a girl’s bottom - not the flesh, just the jeans - and this counts as sexual 

assault. 

  

URRY: And this was backed up by a witness, wasn’t it? 
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WILLIAM: And this is backed up by the second girl, the friend 

who was by the sandwiches with her, who - and it’s actually this, the second girl who really 

makes the case look good, because her claim is that she witnessed me coming up much too 

close to the other girl, and then my hand stretching forward in front of me, palm upwards, 

putting my hand down on her bottom. 

  

URRY: This is probably every teacher’s worst nightmare, isn’t 

it, being accused of sexual assault of someone at your school? 

 

WILLIAM: Yes, yes.  Actually when I look back at it, I was in a 

state of shock; it’s a sort of trauma state, where you kind of become emotionally frozen. 

 

URRY: On the day, William says all he knew was that he’d 

had a sandwich in one hand and a drink in the other as their paths crossed, and that he hadn’t 

had a hand free to have done what was claimed.  He went to the police station to give a 

statement denying the allegation - someone who could represent him was also there. 

 

WILLIAM: Thank goodness that I had the legal representative 

there, because it was the first thing he asked - was there CCTV?  Yes, there was CCTV, but 

the policeman said it was 1) too far away and 2) not clear enough, and even if I did want to 

see it, they had no facility at the police station for me to see that CCTV. 

 

URRY: His difficult situation got worse.  William was released 

on bail pending further enquiries.  He was suspended from his job.  His life was on hold, his 

reputation at stake, his family and friends in shock.  He was charged.  His solicitor, Abu 

Kibla, knew the key to being able to mount a defence lay with an assessment of the CCTV 

footage - otherwise it was his client’s word against the two teenagers.  But at the time, he 

struggled to get hold of it. 

  

KIBLA: So we made requests to the police for the CCTV.  We 

got no response.  Then it moved on to charge and then to court.  We then made further 

requests to the CPS for disclosure of that CCTV - regrettably all on deaf ears. 
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URRY: So when you say you got no response, do you mean 

they didn’t reply or they just said, no, we’re not giving it to you? 

 

KIBLA: A lot of the time there was no reply.  There was no 

reply for a long time - in total within the first month, there were five, possibly six separate 

requests sent independently to the CPS, asking for this disclosure.  Short of begging … 

 

URRY: Finally, 19 days before the start of his trial at the 

magistrates’ court, and seven months after the incident, the footage was handed over.  

 

KIBLA: As soon as we viewed the CCTV, it’s almost a eureka 

moment.  You can see that he’s standing there, selecting a sandwich, more occupied about 

picking his sandwich he’s having for lunch.  Nothing untoward has happened, so clearly 

massive, massive piece of evidence integral to the whole case.  We made representations to 

the Crown Prosecution Service to say, well, look, we’ve looked at the CCTV, this doesn’t 

show anything and this clearly doesn’t assist your case.  We made representations as to why 

it wasn’t disclosed before, and then asked them to review the case on the basis of looking at 

the CCTV. 

 

URRY: Did they do that? 

 

KIBLA: As far as I am aware, no. 

 

URRY: The defence expected the case to be dropped, but it 

wasn’t.  It still went to trial.  There, the footage was shown and magistrates dismissed the 

case halfway through, citing the CCTV as the reason.  So how did it get that far? 

 

KIBLA: In our experience, what we tend to find happens is that 

the CPS are too afraid to make decisions, so what they do is, let’s just leave it to trial and let 

the court decide. 

 

URRY: That’s a pretty dismal view of the prosecution service 

though. 
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KIBLA: It is an appalling service.  I mean, the CPS is 

independent, we expect them to make decisions based on that independence.  Clearly, in our 

view, in this particular case, once you have seen the CCTV, there isn’t a realistic prospect of 

conviction and they should have really made the decision on it before it even came to court. 

 

URRY: If you’d relied upon the word of the police, that there 

wasn’t anything particularly relevant in that footage, where would the case be now? 

 

KIBLA: I’d put it as far as there could have been a likelihood 

that he would have been convicted without the CCTV, if we had just taken the word of the 

officer. 

 

URRY: Even though William walked free from the court, he’s 

still dealing with the consequences of the accusation against him.  There’s been a separate 

investigation by his employer and he’s suspended from his job, pending its outcome. 

 

WILLIAM: I’m not cleared.  I’m not cleared, because there is an 

internal investigation, which is still going on.  It’s dreadful, it’s appalling. 

 

URRY: Do you think you’ve had justice out of the system?  

 

WILLIAM: I am nowhere near justice and I’m still nowhere near 

justice.  There was never any case to answer.  Had I been found guilty, I would be 

permanently on a paedophile register.  It’s a life-changing allegation.  

 

URRY: Thames Valley Police didn’t address our questions 

about whether too little value was placed on the CCTV footage by their officers.  But they did 

justify their actions. 

 

READER IN STUDIO: Officers carried out a full investigation into this 

incident and followed standard procedure throughout.  This included the arrest of the suspect 

in the case, and the way in which relevant materials and evidence, including CCTV footage, 

was shared among partner agencies.  The Force takes all allegations and information of 

offences seriously and will always look to carry out investigations when necessary. 
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URRY: The CPS Director of Legal Services, Greg McGill, 

argues they were right to bring the case to court. 

 

MCGILL: There was a clear allegation made by the complainant 

and there was CCTV evidence that put the people together.  And of course, the prosecution 

put their case, the defence make their arguments and the court make their decision.  That’s 

the criminal justice system in action. 

 

URRY: But isn’t the bigger concern here that because the 

evidence proved decisive in dismissing the case, that it shouldn’t have been brought in the 

first place?  

  

MCGILL: I don’t think you can say that.  It’s a bit more of a 

nuanced decision than that.  In this case I’m satisfied that the prosecutor approached it 

correctly.  The defence have taken a different view and the court take a different view, and 

we respect that. 

 

URRY: People have told us that they’re losing faith in the 

criminal justice system.  So what reassurance can you offer that ordinary people when they 

go to court will actually get justice? 

 

MCGILL: Look, I’ve worked in the criminal justice system since 

1991.  I am passionate about justice and I’m passionate about the criminal justice system.  If 

people are losing faith in the criminal justice system, can we put this in context and look at 

the figures?  A conviction rate in the magistrates’ court of almost 85% and a plea at first 

instance of 78% is not indicative of a system in crisis.  That is not to say that there aren’t 

things that we can do better.  But what I want to reassure people is that the CPS is prepared to 

work with anyone in the criminal justice system - the police, the defence, the courts - to 

improve public confidence in the criminal justice system, if that is what is required. 

 

URRY: The CPS and the police are certainly supposed to work 

together on the disclosure process.  But the results of our survey show widespread 

consternation among legal practitioners about the way the officers fulfil their responsibilities. 
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URRY cont: More than 40% said they thought disclosure failures 

originated with the police.  Nick Ephgrave is Chief Constable of Surrey, and speaks for the 

National Police Chiefs Council on criminal justice matters.  He accepts there are problems. 

 

EPHGRAVE: These failings, I think, are - in my experience anyway - 

not a result of officers deliberately misleading or trying to pervert justice or get a particular 

outcome.  They are simply a sort of a cocktail of lack of understanding, probably not recent 

training being delivered and an awful lot of pressure at work to get things done within 

timeframes that we’re set, so …. 

 

URRY: This is about basic failures. People are turning up at 

court and police haven’t done the basics - poor state of affairs really. 

  

EPHGRAVE: Absolutely.  I am not seeking to defend poor practice.  

I am certainly acknowledging that we have got a way to go.  The majority of cases do 

succeed and go forward, but we’ve got a significant piece of work to undertake to try and 

improve that number.  It’s not going to be an easy task.  As much as anything it’s about the 

mindset that officers have when they investigate crime and how they put together their files 

and the amount of care and attention they can afford to give them.  That needs to improve and 

that’s the work that I’m engaged on now. 

 

URRY: Well, can they afford to give them more time then? 

 

EPHGRAVE: Well, it doesn’t matter if they can or they can’t – they 

must.  My job as a senior leader is to enable that to happen. Senior leaders like me, up and 

down the country, need to look at how they manage their forces and see how they can better 

enable their officers, their men and women on the ground to do the job the right way. 

 

URRY: Have chiefs had their eye off the ball then? 

 

EPHGRAVE: I guess it’s difficult to argue you haven’t.  I think what 

has brought this into sharp focus is the recent number of cases that have failed, and that has 

focused chiefs’ minds on this as a particular issue to be grasped right now.  
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URRY: It’s a candid admission from police, who say they have 

a joint action plan with the CPS to improve disclosure practices.  Because if you don’t get the 

exercise right from the beginning, it can lead to all sorts of difficulties later in the process. 

 

ACTUALITY IN LONDON 

 

KARIM: I don’t know if you’re familiar with Great Portland 

Street.  As you drive along it, north-wise, it turns into a one-way system.  As I was driving, I 

saw a car coming in the wrong direction.  I kind of squeezed to the side, telling him, ‘You’re 

going down a one way street.’ 

 

URRY: Karim is a professional driver, based in London.  In the 

spring of last year, what should have been nothing more than a minor disagreement on a one- 

way street in the West End, escalated into something more serious between him and the other 

driver.  Karim says there was a minor bump between vehicles as they passed, so he drove to 

the end of the street, got out to inspect the damage, saw the other driver approaching and 

moved to protect himself. 

 

KARIM: He was coming for me, I was holding him, he was 

holding me, then I restrained him properly to the floor.  

 

URRY: You’re a fairly big guy, aren’t you, so what were you 

doing?  Holding him down? 

 

KARIM: Just holding him with two hands, but not letting his 

hand reach to my face, but the minute I let go he still went for me to try to punch me.  By that 

time I’ve seen quite a few people around us and I see another coming towards me with his 

phone.  I said to him, ‘While you’re at it, why don’t you film the damage he’s done to my 

car?’  In that split second, he just hit me with the phone in the face. 

 

URRY: So shortly after that, Karim saw his chance and left 

after others had closed in on him.  He drove to a police station and reported the incident. 

Unbeknown to him, officers attended the scene, where people were still congregating.  He 
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URRY cont: was expecting those involved to be arrested.  But he 

was later questioned himself as a suspect.  A police officer explained why. 

 

KARIM: He says, ‘Well, it’s four witnesses against one, and 

that’s how it works.’  So I was on my own, even though there was four or five of them 

attacking me, they’re still considered as witnesses against me.  And I found that really 

disturbing, to be honest with you.  I got charged with four different charges - two racial 

aggravated assaults and two normal assaults. 

 

URRY: When he was put on trial at the magistrates’ court, he 

was shocked when his then lawyer recommended that he plead guilty to two of these 

offences. But that would mean him losing his job.  He was under pressure and he started to 

feel ill. 

 

KARIM: Next minute I was sitting on the step, thinking, bloody 

hell, I’m having a heart attack, like really, really, my heart was ... and then I couldn’t breathe 

properly, and I had two friends of mine with me in court - they rang the ambulance. 

 

URRY: Must have been pretty scary? 

 

KARIM: Oh very, yeah, I thought that was it.  I got taken to  

St Thomas’ Hospital. 

 

URRY: What do you think caused it then? 

 

KARIM: It’s all the stress that I’ve been put through. 

 

URRY: He hadn’t had a heart attack, but doctors told him he 

needs to have a stent put in.  His trial had to be postponed, but a new date had been fixed. So 

in desperation, he borrowed money to hire another defence lawyer privately.  Solicitor Keima 

Payton began by reviewing case paperwork and it didn’t take long for her to see there was 

missing information. 

 

  



- 16 - 

PAYTON: Most of the information that ought to have been 

provided within what we call initial disclosure of the prosecution case simply wasn’t there.  

There was reference made to police officers having body-worn camera footage - there was no 

body-worn camera footage provided.  There was CCTV apparently of the incident - there was 

no CCTV provided.  

 

URRY: He hadn’t seen enough of the evidence to know what 

was going on? 

 

PAYTON: No, it was outrageous. 

 

URRY: There was other paperwork - what’s called a schedule 

of unused material.  This is what the prosecution decides not to rely on, but it’s still supposed 

to be clearly listed and described.  It’s the information on the schedule which is supposed to 

help inform the defence’s decision to ask for additional material to be disclosed.  But there 

wasn’t any information. 

 

PAYTON: There was an unused material schedule that was 

entirely blank, which actually isn’t possible.  Unused material exists in every investigation, 

because not everything the police do is disclosable to the defence and/or relevant. 

 

URRY: So there’s an alarm bell going off with you already that 

you’ve got a blank sheet of paper when you know there must be some material that you’re 

entitled to? 

 

PAYTON: Oh absolutely - there should have been at least three or 

four items on that unused material schedule from the start.  And the fact that there wasn’t, 

absolutely made me think, you know, that there were already disclosure problems with this 

case.  I had made it clear to the Crown that if there was any additional material, to serve it 

now, and at that point I was handed CCTV of part of the incident, handed to me as if to say, 

‘Ta-dah here you go, here is this CCTV of which you crave,’ but I had checked on Google 

Maps, there were at least eleven other cameras in the area, all of which would have caught 

various aspects of his account, so there was a plethora of cameras which were not contained. 
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URRY: It was only a partial view, you say? 

 

PAYTON: It was only a partial view. 

 

URRY: Time was tight.  Keima Payton worked through the 

night to prepare for the trial the next day.  She’d found out from security staff that those other 

cameras had been recording and that staff would release the footage.  She was convinced it 

would support her client’s version of events and assumed the prosecution wasn’t aware of 

any of this potentially useful extra material.  But she was wrong. 

 

PAYTON: The surprise was that when we went to court the 

following day, instead of being told that the officer had only sought one camera angle. I was 

in fact told that other cameras had been seized and retained, but they just weren’t available. 

 

URRY: Did you ever get to see the full CCTV footage and 

what it showed? 

 

PAYTON: No, but I just know that there was in existence all of 

the cameras, and that for whatever reason only one camera angle had been selected. 

 

URRY: We don’t know what the other cameras showed.  But 

the fact that footage from them seized by police wasn’t disclosed and not even available on 

the day of the trial meant the case collapsed.  Some will argue justice was done, because 

Karim walked free, but Keima Payton believes there was injustice, because the fundamental 

principle of equality of arms was absent. 

 

PAYTON: I honestly don’t think this case could be any more 

wrong, if I can use that sort of expression.  Somebody did something wrong at every single 

stage.  If the evidence had been viewed and it wasn’t as he said it was, then yes, of course, 

you know, we should be punishing people who are guilty of offences, absolutely.  I mean, 

that’s what we want; we want the innocent to go free and the guilty to be convicted.  What I 

do know is that, on what they had, there was not enough, and they don’t get to cherry-pick 

the bits that they want, you know.  Disclosure obligations are such that if it undermines your 

case, you serve it, because that’s the adversarial system that we work within. 
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URRY: So the big question is, what went wrong?  Greg McGill 

from the Crown Prosecution Service says they only became aware of the extra CCTV footage 

very late on. 

 

MCGILL: The first time that was requested was 10 to 3 in the 

defence statement on the day of trial.  When the prosecutor in court on the day received that, he 

made enquiries of the officer and found out that there was indeed some more material, which 

the prosecutor wasn’t aware of.  So the first time we knew about it was on the day of trial. 

 

URRY: How come you didn’t know about your own material 

then?  

 

MCGILL: It’s the police that investigate these matters - we 

prosecute.  The first time we knew about it was when it was raised with us by the defence. 

We raised that with the officer, because the papers that had been provided to us didn’t make 

that clear. We made the request on the day.  That was the first time we knew about it and the 

officer didn’t have that material. 

 

MUSIC 

 

URRY: Why not?  The Metropolitan Police wouldn’t tell us, 

saying the case was under review following the concerns raised.  They said they were now 

creating a group of specialist police disclosure experts in London, along with the appointment 

of senior officers to oversee the process.  And they pointed to substantial work with the CPS 

that was underway in the capital and across the country to address issues with the current 

disclosure process in the criminal justice system.  Of the nearly 1,300 practitioners who took 

part in our survey almost half said they believed disclosure problems had led to the collapse 

of a trial in the last year.  By that reckoning, the situation could be very serious.  But the CPS 

say the views in our survey are at odds with their measurements.  Greg McGill, Director of 

Legal Services, points to their own figures as a measure of how the system is functioning.  

Almost a third of those barristers and solicitors told us that they thought failures to disclose in 

the cases they were involved in had resulted in possible wrongful conviction and miscarriage 

of justice.    
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MCGILL: Yes, and of course the fact that colleagues feel that is a 

matter of some concern and a matter that, you know, we in the Crown Prosecution Service 

have to reflect, but we have done an awful lot of work on disclosure recently.  You’ll be 

aware that the DPP called a seminar in respect of disclosure, had representatives from the 

police, representatives from the Crown Prosecution Service, had representatives from the 

defence and the courts, and the outcome of that really was that everyone accepted - and that’s 

police, Crown Prosecution Service, defence and courts - that we all had to do better in 

ensuring that disclosure was properly dealt with in the system. 

  

URRY: You do accept that there’s a problem then? 

 

MCGILL: I think we all accept this is a system-wide process and 

it requires a system-wide response from everyone in it. 

  

URRY: Where is the CPS getting it wrong then?  

 

MCGILL: I think that we could probably deal with things in a 

more timely fashion sometimes, so that there aren’t the delays that you’ve talked about, and I 

think we accept that that is sometimes the case.  But generally I think everything is disclosed 

that needs to be disclosed - but we probably could do it a bit quicker.  

 

URRY: Some of this isn’t about delays, some of this is about 

not properly reviewing what police hand over - either in terms of a schedule, perhaps the 

material itself.  These are the concerns that arise as part of some of the cases we’ve been 

looking at. 

  

MCGILL: Yes Allan, I think there can be some truth in that.  But 

the disclosure regime is predicated really on everyone doing what they should be doing at a 

time when they should be doing it to the standard that they should be doing it. 

  

URRY: And that includes the CPS, doesn’t it?  

 

MCGILL: Of course it does, of course it does.  But it also 

includes the police, it also includes our defence colleagues and it also includes the courts. 
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MUSIC 

 

URRY: Because so many different parts are involved, it’s 

going to prove extremely challenging to put it right.  None of the people we have spoken to 

were actually convicted – something the CPS argued was the disclosure system working in 

practice.  Ultimately, evidence was brought forward in their cases which assisted them.  But 

they argue it was too little, too late.  Matt, William and Karim are all left scarred by their 

experience, their health, employment and personal life damaged or threatened.  Now, Angela 

Rafferty, Chair of the Criminal Bar Association, is warning that the disclosure problems they 

and many others have been facing are threatening to undermine a system already on the edge. 

We talk about the system being close to breaking point, but what does breaking point actually 

look like? 

 

RAFFERTY: Very much like what we have at the moment, in my 

view - imminent and possible miscarriages of justice. We have a generalised loss of faith in 

the criminal justice system, therefore victims are being let down, people who are accused of 

crimes that they haven’t committed are put on trial.  That’s what it looks like - it’s quite a 

dystopian landscape. 

 

URRY: When was the last time it looked that bad? 

 

RAFFERTY: In relation to disclosure, this is the worst that I’ve 

known it to be in the twenty years that I have worked in the criminal justice system.  

 

URRY: The worst? 

 

RAFFERTY: Yes. 

 

MUSIC 

 

URRY: For Bill Waddington of the Criminal Law Solicitors 

Association, the equality of arms that’s vital to our adversarial system has to be restored. 
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WADDINGTON: We have a system that works on the basis of two sides 

arguing their case and we have decided that that’s the best way to get to the truth.  But in 

reality, only one side has the power and resources to investigate cases and gather all the 

evidence, and so it’s essential that they are open about what they can find.  What we’re 

seeing all too often is that they’re not being open about the material they collect.  The reasons 

for that don’t matter, the effect is the same - the court doesn’t hear important evidence, so 

might reach the wrong conclusion.  

 


