
 

BRITISH BROADCASTING CORPORATION    RADIO 4 

 

 

 

 

 

 

TRANSCRIPT OF “FILE ON 4” – “SECRET JUSTICE” 

 

 

 

 

 

CURRENT AFFAIRS GROUP 

 

 

 

 

 

TRANSMISSION: Tuesday 19
th

 June 2012 2000 - 2040 

REPEAT: Sunday 24
th

 June 2012 1700 – 1740 

 

 

 

 

REPORTER: Gerry Northam 

PRODUCER: David Lewis 

EDITOR: David Ross 

 

 

 

 

 

 

PROGRAMME NUMBER: PMR224/12VQ5137



-  1 - 

THE ATTACHED TRANSCRIPT WAS TYPED FROM A RECORDING AND NOT 

COPIED FROM AN ORIGINAL SCRIPT.  BECAUSE OF THE RISK OF MISHEARING 

AND THE DIFFICULTY IN SOME CASES OF IDENTIFYING INDIVIDUAL 

SPEAKERS, THE BBC CANNOT VOUCH FOR ITS COMPLETE ACCURACY. 

 

“FILE ON 4” 

 

Transmission:  Tuesday 19
th

 June 2012 

Repeat:  Sunday 24
th

 June 2012 

 

Producer:  David Lewis 

Reporter:  Gerry Northam  

Editor:  David Ross 

_________________________________________________________________________ 

 

NORTHAM: The Government wants more courts to be able to sit in 

secret session - hearing cases involving national security where intelligence agencies will 

have to defend themselves. It says they can‟t do so in public. 

 

CLARKE: It would be nonsense for the successors of James Bond 

to be explaining what they‟re doing and what they know in open court in the full hearing of 

public, press and also of people who are not very friendly to this country, who would listen 

with great attention, I‟m quite sure. 

 

NORTHAM: Much of the legal profession has greeted Ken Clarke‟s 

proposals with horror. But secret hearings already take place in a wide range of judicial 

settings - deportation cases, control orders, asset freezing, banning of organisations and some 

planning cases.  This evening, File On 4 examines this closed world, hears concerns about the 

quality of some secret evidence and discovers a recent spate of unfair dismissal cases in 

closed hearings of employment tribunals, where sacked officials aren‟t even allowed to know 

the reason they‟ve lost their jobs.  
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KHALED: I‟m in the limbo, you know, from last four years, me 

and my lawyers are trying to get the answers.  I am banging my head against the wall.  I do 

need to know before I die what I have done.  

 

SIGNATURE TUNE 

 

EXTRACT FROM NEWS ARCHIVE 

 

NEWSREADER: Bomb blasts in Uganda kill more than sixty and wound 

many others. 

 

MAN: I was blacked out ..... 

 

NORTHAM: Two years ago, on the 11th July 2010, the football 

World Cup final was played between Spain and The Netherlands in Soccer City, 

Johannesburg. Crowds in every continent gathered to watch it. At a rugby ground in Uganda, 

the clubhouse manager, Namuyomba Joan, was doing a good trade among fans who‟d come 

for the match. 

 

JOAN: We had set up big screens. So as I was standing there, 

watching the match also, people were cheering, that‟s when the first blast went off. 

 

NORTHAM: Nobody in the crowd knew what was happening, 

causing panic. 

 

JOAN: No one knew it was a bomb. I ran this side of the bar, 

where my colleagues were, so they were asking me, „Joan, what is happening outside?‟ and I 

just told them I don‟t what has happened, maybe fire or generator.  Few minutes, the second 

bomb, which was near me – like ten metres - went off.  It was a big blast. Everyone fell 

down. There was a guy came crawling near me, to look at him, his intestines were out.  

People were on chairs, dead. They were saying it was a suicide bomber. 

 

NORTHAM: An Islamist group, Al-Shabaab, said it was responsible 

for the rugby club attack and another in a restaurant.  In neighbouring Kenya, the anti-terror 
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NORTHAM cont: police arrested a number of suspects and, according to 

human rights activists, handed them over to Uganda without extradition orders, where they 

were then treated brutally. There were loud protests that this amounted to illegal rendition 

and torture.  One of the protesters was a trustee of Nairobi‟s Muslim Human Rights Forum, 

Omar Awadh Omar.  He joined in demonstrations against the treatment of these suspects. 

Then, two months after the bombings, his wife, Rabia Omar, learned that he too had been 

picked up in Nairobi and taken to Uganda. 

 

OMAR: He left home in the morning, that was actually the last 

time that I saw him. When he had finished his training, he was leaving for the mosque, 

because it was Friday, and as he was crossing the street there‟s a car that came by and kind of 

kidnapped him, you know, put a cover on his face and shackled him and threw him inside the 

car. The trainer saw what was happening.  He called me and told me that Omar has just been 

picked up by the police and he explained what happened.  And from there he was bundled in 

the car and he was taken to the border and then he was handed over to the Ugandan police. 

 

NORTHAM: And where is he now? 

 

OMAR: He is in Luzira prison in Uganda. 

 

NORTHAM: A legal case has been raised in London, seeking 

evidence which might help him. And even before the new bill is passed, it is being heard in 

secret. 

 

GREGORY: My client is in Uganda facing death penalty charges 

and the most important thing for us is to get documents to him quickly to assist him in having 

those charges dismissed. The only way we would be able to get the documentation to him in 

time was if we agreed to a closed material procedure. 

 

NORTHAM: Birmingham solicitor, Tessa Gregory of Public Interest 

Lawyers, has taken up Omar Omar‟s case, because she believes that British secret agencies 

were at least aware of his rendition and ill-treatment in an interrogation headquarters in 

Uganda. 
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GREGORY: He was held there for twenty-one days where he was 

interrogated by US and a UK agent. 

 

NORTHAM: How does he know that they were US and UK agents? 

 

GREGORY: The US agents identified themselves as being from FBI 

and he states that one of the agents, who was called Frank, had a British accent, spoke to him 

only about British subjects, about British intelligence and questioned him on those matters. 

 

NORTHAM: And what does he say that particularly the British agent 

did that was wrong? 

 

GREGORY: Well, first of all, the British agent was there the day 

after he was rendered from Kenya to Uganda, so the British agent must have been aware of 

the unlawful rendition.  He was there throughout interrogations, where my client was 

shackled, he was hit, his religion was insulted. Most of the ill-treatment was carried out by 

the American agents, but Frank was present throughout and did not voice any complaint. 

 

NORTHAM: The Foreign Office says it doesn‟t comment on 

intelligence matters or ongoing legal proceedings. The credibility of the claims against it is 

being judged in the High Court in The Strand, where Tessa Gregory has tried to prove British 

Government involvement in and knowledge of Omar Omar‟s treatment. If she can force 

disclosure of any evidence, it may help at his trial in Uganda, where he is facing seventy-six 

charges of murder as an alleged accomplice to the suicide bombings. His defence will be not 

only that these are trumped up charges, but also that his trial itself is unlawful because there 

was no proper extradition procedure.  Omar Omar‟s case applying for disclosure of any 

relevant British documents which might confirm or deny this conclusion has been heard in 

secret. A judgment is awaited. Tessa Gregory, his solicitor, accepts that so-called Closed 

Material Procedures meant that her hands were substantially tied during the hearings, to the 

point where she couldn‟t even hear the key evidence. 

 

GREGORY: Once you‟ve agreed to a closed material procedure, the 

first step is to appoint special advocates, and they are advocates who represent your client‟s 

interests in the closed proceedings. 
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NORTHAM: And they‟ve all been security cleared at a high level? 

 

GREGORY: Exactly - they‟re cleared to see material which is 

sensitive, is related to national security, whereas I‟m not.  You appoint the special advocates 

and then you have an opportunity to speak with them and to give them instructions, but that‟s 

before they‟ve seen any of the closed material. They then go into closed and then they 

become what‟s known as „tainted‟ and they can no longer freely communicate with us. 

 

NORTHAM: If a hearing starts and then goes into a closed, secret 

session, what happens to you? 

 

GREGORY: What normally happens is, we‟ll go in for an open 

hearing, when we will discuss open issues.  The special advocates will be present during this 

and then we, as open representatives, get kicked out of the courtroom and a closed hearing 

carries on without us, to which we never know what‟s gone on. 

 

NORTHAM: These are the procedures which the Government wants 

to extend to any civil court which is hearing a case where open evidence would put national 

security at risk.  The Justice Secretary, Ken Clarke, argues that it‟s the only way to ensure 

that top secret evidence can be put before a judge. 

 

CLARKE: What we‟re proposing is the judge should be able to 

hear the evidence, but in a closed proceeding, where special advocates represent the parties 

and the public and the press are excluded, but that is inevitable when you‟re talking about 

intelligence material, security material.  And the judge will have to be satisfied that that is the 

nature of the evidence, but then that part of the evidence will be taken in closed proceedings. 

It is obviously a less satisfactory process than the ordinary process of open justice, but open 

justice is not possible.  It would be quite extraordinary if suddenly the British started giving 

their security and intelligence information upon which we believe are the basis of threats to 

life and liberty of people in this country in open court.  In any other jurisdiction in the world 

that would be regarded as quite extraordinary. 

 

NORTHAM: Let‟s not mince words.  These would be secret courts, 

wouldn‟t they? 
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CLARKE: They would be closed proceedings in which evidence 

which is not heard by any court at the moment could be heard by the judge who‟s got to 

decide the claim. 

 

NORTHAM: In secret. 

 

CLARKE: Inevitably.  There‟s no country in the world where 

spies give evidence in open court about their sources and their technology. 

 

NORTHAM: The Justice Secretary acknowledges that the key to 

making secret hearings work is the scrutiny brought to the process by sixty-nine Special 

Advocates.  

 

ACTUALITY IN LONDON 

 

NORTHAM: They are mainly barristers in chambers at the heart of 

London‟s legal quarter, based around the Temple. Each of them has been security-vetted and 

they are allowed to see and hear evidence from the intelligence service, MI6, the security 

service, MI5, the listening station, GCHQ and other top secret agencies.  Anuja Dhir, a QC 

with a busy practice in criminal law, is one of the sixty-nine, equipped to work at unusually 

high levels of secrecy.  

 

DHIR: A safe is provided, a special laptop is provided. 

 

NORTHAM: Encrypted, presumably? 

 

DHIR: Yes, that‟s right.  And all the material is stored in the 

safe, delivered by people who are security cleared, and they are put straight into the safe. 

 

NORTHAM: Are you allowed to show it to anyone else in your 

chambers, any other barristers here? 

 

DHIR: We‟re not allowed to show it to anyone and we‟re not 

allowed to speak to anybody about the material that we see.  And if we are taking it to court, 
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DHIR cont: it has to be put into a secure and locked case.  I am not 

allowed to leave chambers unless I have someone who will take me and walk with me with 

those documents to court.  And when I have finished at the end of the day, they go back into 

the secure case, which is locked and then somebody must walk me from court back to 

chambers.  

 

NORTHAM: And what happens at the end of the case? 

 

DHIR: Well, at the end of the case they are put back into the 

safe and then, when the safe becomes too full, somebody from the security services will come 

and clear it out. 

 

NORTHAM: Do you find all this level of secrecy intrusive? 

 

DHIR: Well, it takes a while to get used to.  

 

NORTHAM: The most difficult thing for a Special Advocate though 

is the rule that they can‟t discuss the key evidence in the case with the person they represent, 

because it‟s secret - particularly from the person they represent.  Barristers normally hear the 

case against their clients and then, in the jargon, „take instructions‟ - asking for an 

explanation, an alibi or some other defence.  But the purdah that surrounds Special Advocates 

makes this impossible. 

 

DHIR: You are dealing with an allegation on which you have 

no proper instructions and cannot get proper instructions from your client.  Let‟s assume that 

the key allegation is that he met up with some known terrorists on the 3
rd

 of January.  Now I 

can‟t ask my client what he or she was doing on the 3
rd

 of January.  I can‟t speak to them at 

all.  And what if the security services have got it wrong and actually my client has either a 

perfectly good alibi or a perfectly good explanation for what they were doing on that day? 

Because I can‟t ask, the court will not hear that explanation. 

 

NORTHAM: There‟s nothing to stop the client volunteering to you 

that kind of information, is there? 
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DHIR: In theory that‟s right, but how is the client to know 

what information he or she should volunteer to me?  Unless they know that the allegation 

involves a particular date or particular individuals, they can‟t realistically be expected to give 

me the instructions. 

 

NORTHAM: The history of secret justice in the form of Closed 

Material Procedures is relatively short. They were introduced fifteen years ago to deal with 

difficult and sensitive cases in one particular area of law - deportation. 

  

ACTUALITY OUTSIDE SIAC 

 

NORTHAM: This is one of the back streets behind the main Law 

Courts in London. It‟s a quiet spot, just a couple of hundred yards north of Fleet Street. And 

in Field House, this brown brick modern building is the court of the Special Immigration 

Appeals Commission - known as SIAC. We‟ve just been inside, through security, where we 

had to leave our recording equipment, and then down to the basement where Court 1 sits - 

with the Commission hearing cases of people the Home Office wants to deport. We found the 

door locked to the public, as it frequently is, because many of the hearings of SIAC are held 

in secret, with not only the public locked out, but also the potential deportee and their legal 

advisers. 

 

ADAM: In 2005, my father and I went to Algeria, because I 

went to study a year there.  And I think it was about two weeks into our holiday, my mum got 

a letter from the Home Office saying that my father was no longer welcome to be in the UK. 

We at first thought it was some sort of practical joke, because it just seemed so absurd that 

that could happen. 

 

NORTHAM: We‟ll call this young man Adam. His father is known 

only as ZZ in hearings of the Special Immigration Appeals Commission, where he‟s spent the 

past six years challenging his exclusion from Britain. Members of his family wonder what he 

could have done - or what the intelligence services think he has done - to justify excluding 

him from this country. 
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ADAM: They tell us he's a risk to national security but they 

don't tell us why or how in any way.  He has never done anything out of the ordinary and so 

he was never doing anything I could even think that would be a reason for him to be expelled.  

They haven't given us a chance to make a case against it.  

 

NORTHAM: ZZ‟s solicitor, Rakesh Singh, is left in the difficult 

position of trying to prepare a defence against evidence he‟s not allowed to know. 

 

SINGH: The only broad allegation that we are aware of was that 

he was involved in terrorist activities and involved in the GIA.  Now that was contained in 

the evidence. 

 

NORTHAM: And that‟s an Islamic armed group in Algeria? 

 

SINGH: That‟s correct. 

 

NORTHAM: Was he involved in the GIA? 

 

SINGH: He vehemently denies having any involvement in the 

GIA or any involvement in terrorist activities. 

 

NORTHAM: A judge, an independent judge, has looked at all the 

key evidence against your client and has decided he‟s a danger to national security.  Why is 

that not good enough? 

 

SINGH: The evidence that the judge has considered in ZZ‟s 

case is in closed. ZZ hasn‟t had an opportunity to comment on that evidence.  The ability to 

answer a case and to be able to challenge a case is extremely important.  It can throw light on 

the evidence against you.  So the judge has reached a decision on the best evidence available 

to him; however, that evidence is partial, it doesn‟t present a full picture. 

 

NORTHAM: This case has moved beyond the Special Immigration 

Appeals Commission. ZZ has challenged the Government‟s refusal to give him even a bare 

outline of the detailed case against him. In legal parlance, this is known as a gist.  This week, 
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NORTHAM cont: the Court of Justice of the European Union in 

Luxembourg is considering whether this denial breaches the Charter of Fundamental Rights.  

Meanwhile, ZZ‟s wife and children – all British citizens – have to cope with his absence.  

 

ADAM: In 2007 my father did try and come back, but he was 

refused entry at the borders and was sent straight back to Algeria.  

 

NORTHAM: And he‟s now living in France? 

 

ADAM: Yeah, he‟s now living in France and we have to come 

and go every six to twelve weeks to get a chance to see him, and so it is quite hard growing 

up without him. 

 

NORTHAM: Is he living under any restrictions in France? 

 

ADAM: No, he‟s free to move around France as he pleases, it‟s 

just England that he‟s expelled from. 

 

NORTHAM: One of the most absolute rejections of the 

Government‟s approach to secret hearings comes from the campaigning organisation, 

Reprieve, which represents prisoners in many countries and seeks to secure their right to a 

fair trial. It concentrates on those accused of the most serious crimes, including terrorism. 

The legal director of its secret prisons team, Cori Crider, draws an unfavourable contrast 

between the rules governing closed hearings in Britain and those which apply in another well-

known setting. 

 

CRIDER: We represent a number of prisoners in Guantanamo 

and I have been going to see people there for about five years, and the thing that astonishes 

me about what the Special Advocates here go through is that once they see the secret 

material, that‟s it, they can't go back and talk to their client, whereas I can review reams and 

reams of secret material that affect my client and then I am trusted - as a security cleared 

person on the hook for all kinds of prosecution if I break the rules - to go and talk to my 

client about his case in a way that doesn‟t threaten national security. 
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NORTHAM: So, if a piece of evidence came up in secret documents 

that you were shown in a Guantanamo case which said, for example, that your client had met 

a known terrorist on a particular date, are you then able to go back and say to your client,  

„Where were you on that date?‟ 

 

CRIDER: Yes, I think the Government would be perfectly happy 

for me to go back and to say, „Do you remember anything about where you were on this 

date?‟  Obviously I wouldn‟t be able to tell them the entirety of the intelligence, but we could 

certainly seek to try and get that information from him, yes, because how else would we be 

able to get his side of the story? 

 

NORTHAM: But Cori Crider‟s comparison is not one that the Justice 

Secretary Ken Clarke is prepared to accept. 

 

CLARKE: The American courts have an absolute rule of secrecy, 

which we don‟t propose here.  The comparison with some of the internal hearings held in 

Guantanamo Bay is, I think, not valid. 

 

NORTHAM: It does seem extraordinary, though, doesn‟t it, that 

when she hears secret evidence about a prisoner in Guantanamo, she can then go and take 

their side of the story, which is what Special Advocates are prevented from doing here? 

 

CLARKE: No American is able to hear open evidence of this kind 

in court inside the United States of America.  The internal … 

 

NORTHAM: No, she‟s not hearing open evidence, she‟s hearing 

secret evidence and can then put that to her client, who is a prisoner in Guantanamo. 

 

CLARKE: I understand those procedures, but Guantanamo‟s quite 

outside any ordinary processes of law and it still remains closed to the general public.  She‟s 

absolutely not allowed to go outside and share that with the press and the general public. 

 

NORTHAM: No, but the crucial point is she can put it to the person 

who‟s accused. 
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CLARKE: It‟s not the crucial point.  The American rules are more 

severe than ours in their ordinary courts in America. 

 

NORTHAM: You can‟t be happy that you‟re proposing to extend 

procedures which are more restrictive than those about Guantanamo prisoners. 

 

CLARKE: [Laughs] You‟re just repeating a question, trying to get 

the wrong answer.  Our procedures will be one of some of the more generous in the world, 

because in most jurisdictions - including the United States - they take the view that 

intelligence material obviously cannot be given in open court.     

 

NORTHAM: When evidence from only one side is heard by the 

judge and it can‟t be scrutinised and challenged by the other side, it‟s vital that it should be 

reliable and that it should not be mere tittle-tattle or score-settling.  So, concern has been 

raised by a recent case which seemed to cast doubt on the quality of formal submissions from 

secret sources. 

 

EXTRACT FROM NEWS ARCHIVE 

 

STATION IDENT: Digital FM online.  This is BBC Radio 1. 

 

NEWSREADER: An MP denies one of his staff is a Russian spy .... 

 

NORTHAM: Eighteen months ago, a young Russian, Katia 

Zatuliveter, was detained on suspicion of being a Russian spy. She was fluent in English, 

worked in Westminster as a parliamentary researcher for a member of the Defence Select 

Committee, and had made the made the mistake of having a longstanding affair with him. 

MI5 concluded that she was an agent of Russian intelligence and that her relationship was a 

classic example of a honey trap designed to get secrets out of the MP, Mike Hancock.  He 

adamantly denied he‟d ever told her anything that was classified, and she insisted on her 

innocence. She won her case against deportation after a prolonged series of hearings, many of 

them in secret. 
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ZATULIVETER: I could not believe for a second that it is possible to 

win the case against one of the most powerful security services in the world. For a few days I 

was in a completely different world. I couldn‟t understand what happened.  I think my 

lawyers never believed that we could win it either. 

 

NORTHAM: The reason she won was that her Special Advocate was 

able to persuade the judge that parts of the secret case against her should be moved into open 

session, as a result of which, she and her solicitor, Tessa Gregory, were able to assess and 

respond to the evidence. 

 

GREGORY: It was very surprising to see much of the information 

was generic information about how the Russian intelligence services operated. But clearly the 

Special Advocates had then argued that this ought to be made available to us. So, for 

example, there was a description of the three strands of the Russian intelligence services, 

which was something that you could have found out from Wikipedia. In fact, it resembled a 

Wikipedia entry. 

 

NORTHAM: But that was initially secret? 

 

GREGORY: That was intially secret. 

 

NORTHAM: And much of the evidence concerning Katia 

Zatuliveter herself seemed equally unspecific. 

 

GREGORY: A lot of the case against her seemed to be based just on 

broad assessments rather than any concrete evidence. 

 

NORTHAM: What do you mean, broad assessments? 

 

GREGORY: Well, there were a number of assessments about her 

life and where she had attended university, the relationships she had had, how she had 

networked when she was in London. It was merely a series of suppositions which they said 

made it likely that she was a Russian agent. 
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NORTHAM: Was there any direct evidence produced that she was, 

in fact, in touch with Russian intelligence? 

 

GREGORY: The one concrete allegation was that she had met a 

Russian intelligence officer in December 2008.  She was supposed to have met him in 

Portcullis House, in Parliament. 

 

NORTHAM: And had she? 

 

GREGORY: No.  We took very detailed instructions from her about 

people she had met and we tried to work out who that gentleman could be, and there was one 

gentleman who had approached her when she had been at a conference and asked to meet her, 

and she had been in contact with him and had planned to meet him, but had then cancelled 

the meeting.   

 

NORTHAM: And who was he? 

 

GREGORY: He was employed by the Russian Embassy. 

 

NORTHAM: After a number of secret hearings, the key accusation 

finally came out in public and was quite clear.  

 

READER IN STUDIO: the Security Service assesses that Zatuliveter met a 

Russian intelligence officer, operating from the diplomatic mission in London, at Parliament 

Portcullis House on 19
th

 December 2008. 

 

NORTHAM: In a twist to this case which would make John Le Carre 

blush, this alleged Russian agent was given a pseudonym in court - Boris. 

 

ZATULIVETER: When you get an accusation like that, you can go back 

to the date and say, „Well actually, I could not have been in this place.‟ This place was 

actually Portcullis House.  If you have been there you know it is all glassy doors, windows, 

and it's the last place you would hide a meeting between two Security Service agents.  So I 

could actually produce a huge amount of evidence that contradicted this accusation. So that 
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ZATULIVETER cont: was actually easier than anything else, because other 

accusations against me were, „You are a Russian who speaks English language‟ - what would 

you answer to that? The only thing you can do is, well, actually there are lots of Russians 

who speak English language.  It‟s normal, especially in my age group.  

 

NORTHAM: They thought you fitted the profile of someone who 

would be an attractive target for Russian intelligence to use as an agent? 

 

ZATULIVETER: They thought lots of things.  They were mistaken, as 

we know from the verdict. So they based their knowledge on something they knew from the 

times of the Soviet Union, I guess.  

 

NORTHAM: The turning point came last October, almost a year 

after her detention. In a public statement, MI5 watered down its original claim. 

 

READER IN STUDIO: The Security Service has revised the assessment to 

read: Zatuliveter may have met a Russian intelligence officer on 19
th

 December 2008. 

 

NORTHAM: The Special Immigration Appeals Commission was 

scathing in its response, saying that „the Boris episode is more consistent with her not being a 

Russian agent than with her being one‟.  Her appeal against deportation was allowed.  This 

case provided a rare public glimpse into the world of secret evidence.  Usually, it‟s only the 

court itself, the Government and the Special Advocate who see it.  So how typical is the 

evidently inadequate case MI5 brought against Katia Zatuliveter?  As a Special Advocate, 

Tariq Sadiq has seen many dossiers of classified material and reaches a mixed conclusion. 

 

SADIQ: It varies case by case. Some of it is solid evidence, 

some other evidence is based on hearsay, highly circumstantial, which in your ordinary 

normal case might be regarded as rather weak evidence and be criticised by the judge. But we 

have to bear in mind is that when we are dealing with national security issues, Special 

Advocates, for example, are often faced with an assertion by the relevant intelligence agency 

that it would simply be contrary to the public interest for that material to be disclosed. And 

the courts do, I‟m afraid, show a high degree of deference to such an assertion. And that does 

make the task of the Special Advocate difficult in practice. 
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NORTHAM: So you might say, for example, either this evidence 

doesn‟t amount to very much or this evidence ought to be made public, but on the whole the 

court will take the Government or the Secret Service‟s side? 

 

SADIQ: It‟s only in very exceptional circumstances where the 

court will question an intelligence assessment. 

 

NORTHAM: Which is why the level of checks and rebuttals will 

feature prominently in debate on plans to extend secret proceedings.  But they have already 

grown far beyond their original place in deportation cases. File On 4 has discovered that 

they‟ve even begun to appear in employment tribunals.  We‟ve learned of a number of 

current cases in which people have lost their jobs on undisclosed grounds, with no 

explanation of the allegations against them. 

 

KHALED: When I just came back from holidays, I went to work 

and my manager called me in straightaway and said, „We have security concerns on you and 

you are suspended,‟ and she took my passes and everything and then she escorted me out of 

the building. 

 

NORTHAM: Khaled, not his real name, worked for nine years as an 

official of the UK Border Agency.  In 2008, his security clearance was taken away and he 

was suspended from duty. Two years later he was dismissed. 

 

KHALED: I‟m in the limbo, you know, from last four years, me 

and my lawyers are trying to get the answers.  I haven‟t done anything wrong.  I was the loyal 

employee of Home Office from the beginning of the job, and every year I got excellent 

reports from my managers.  And suddenly this has happened and I am still in the dark.  I 

cannot find out, I‟m banging my head against the wall.  I do need to know before I die what I 

have done and what is the evidence, you know.  I am trying to get other jobs, but people do 

not want to see me. 
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NORTHAM: With no details of the reason for Khaled‟s dismissal, 

beyond the fact that he is considered a risk to national security, his solicitor, Shazia Khan of 

Bindmans, has to trawl through his life history, looking for clues of anything which may have 

aroused suspicion. 

 

KHAN: From the very brief information, it is obvious that you 

are going to ask all sorts of questions and push your client to give any information that they 

think might be helpful, however irrelevant it may be, and personally I think that is wholly 

unfair.  

 

NORTHAM: This isn‟t a normal employment tribunal, where 

someone‟s been dismissed from a job on grounds that you think are unfair.  If there is 

evidence against your client, it will necessarily be secret, perhaps top secret, so how can he 

be told it? 

 

KHAN: He has categorically denied being involved in any acts 

of alleged terrorism, in any political party.  He is somebody that has fully co-operated in 

trying to get to the bottom of this. In this particular situation, and I believe in many other 

situations where Closed Material Procedures are being invoked, it is highly questionable what 

the secret evidence amounts to and whether it is a proportionate response in curtailing one‟s 

fundamental right to know why they have been dismissed or why certain decisions have been 

made behind closed doors. 

  

NORTHAM: The unfair dismissal proceedings being brought by 

Khaled are paralleled by those of Kashif Tariq, who was an immigration official in 

Portsmouth until his security clearance was withdrawn and he was sacked - again with the 

key evidence being heard in secret. He is also taking the case to Europe.  Mr Tariq‟s case is 

one of several considered in secret sessions of employment tribunals, with claimants 

represented by Fraser Whitehead of Slater & Gordon solicitors. 

 

WHITEHEAD: The people I am acting for - and there are nine of them 

- are all British citizens who were civil servants employed by the state whose security 

clearance was withdrawn, as a result of which they were at least temporarily suspended from 
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WHITEHEAD cont: employment and in some cases later dismissed because 

of the absence of that security vetting clearance.  The common feature of these cases is that 

they are men who are Muslims and in many cases of Pakistani origin, although some of them 

have come from other areas. 

 

NORTHAM: And you‟ve got nine of these cases yourself? 

 

WHITEHEAD: There are nine, yes. 

 

NORTHAM: All being heard in closed procedures? 

 

WHITEHEAD: The closed procedures have been applied to all of the 

cases, and in each case the employer - a state agency - has applied for the defence effectively 

to the claims that we are bringing, and they are being  defended by reference to evidence 

which we are not allowed to see. 

 

NORTHAM: In your experience of employment law, which goes 

back many years, have you previously known any employment tribunal to be heard in closed 

session? 

 

WHITEHEAD: No, it‟s quite unusual for civil cases to be faced with 

this kind of issue. 

 

NORTHAM: After consultation in preparing the Justice and Security 

Bill, the Government has abandoned the idea of secret inquests, but it still plans to extend 

Closed Material Procedures to any civil court in the UK where the judge agrees that evidence 

in the case would damage national security if made public.  An experienced criminal barrister 

and Special Advocate, Anuja Dhir QC, foresees a substantial and very un-British 

infringement of due process. 

  

DHIR: What will happen if this bill becomes law is that there 

will be many many more cases in which closed procedures will be used, and the Government 

is saying that one of their key considerations is the protection of countries and governments 

that provide our Government with information, and that raises a whole number of issues. 
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DHIR cont: How do we know, for example, that the intelligence 

that‟s been gathered by other governments is reliable, and what weight is to be given to it?  

And those questions are problematic and they will affect the individual‟s basic human rights 

and basic freedoms.  The very fact that it‟s closed, the very fact that that‟s a departure from 

our fundamental principles and our rule of law will, I think, inevitably result in miscarriages 

of justice and justice that just can‟t be tested. 

 

NORTHAM: This is an argument the Justice Secretary Ken Clarke 

knows he will face in Parliament - perhaps most especially in the House of Lords - when his 

bill comes up for debate.  He also knows that his reputation as a social and legal liberal is on 

the line.  But, perhaps to nobody‟s surprise, he‟s ready for the fight. 

How do you respond to a senior Special Advocate, a QC, who has told us that this will lead to 

inevitable miscarriages of justice in civil court? 

 

CLARKE: Perfect justice would, is best attained by open 

evidence, but if you can‟t give evidence at all openly - and I don‟t think anybody seriously 

claims that you can in the kind of evidence we‟re talking about - then this is the best way of 

enabling the judge to hear all the evidence and reach a balanced view.  And some British 

judges have quite openly said that they regard closed proceedings, which we already use in 

some circumstances, as a perfectly satisfactory way of dealing with this. 

   

NORTHAM: If there are to be inevitable miscarriages of justice .... 

 

CLARKE: I don‟t think there are going to be inevitable .... 

 

NORTHAM: You‟re telling me that‟s too bad? 

 

CLARKE: I do not agree that there are going to be inevitable 

miscarriages of justice, with respect, I disagree … 

 

NORTHAM: So a QC who‟s a Special Advocate has got that wrong? 

 

CLARKE: I think he‟s wrong. 
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NORTHAM: She. 

 

CLARKE: I disagree with his opinion and so do many judges and 

so do many other people who are supporting what we‟ve proposed.  We‟re getting more and 

more of these cases, and I think people do want to be satisfied that they‟re judicially tested, as 

far as that is possible, and if it can‟t done perfectly, then at least these Closed Material 

Proceedings will allow the judge to hear more about the evidence on both sides and the merits 

of the case than they do at the moment. 
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