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“FILE ON 4” 

 

Transmission:  Tuesday 18th January 2011 

Repeat:  Sunday 23rd January 2011 

 

Producer:  Gail Champion 

Reporter:  Gerry Northam 

Editor:   David Ross 

 

NORTHAM: When we are ill, most of us take medicines and 

expect them to help make us better. But there can be side-effects, and sometimes these are 

blamed for terrible - even fatal - consequences. 

 

ANDERSON: At twenty past one my mother woke up with my 

dad making a noise and raising up as if it was his last breath. My mum tried CPR to no avail. 

He was already gone – massive heart attack. 

 

NORTHAM: A number of recent group cases against 

pharmaceutical firms have been funded by legal aid. But government cuts mean this can’t be 

expected in future. Leading lawyers tell File on 4 that victims of harmful drugs may be left 

with nowhere to turn. 

 

LEE: I have seen first hand the effects that these 

injuries have on individuals. They devastate their lives, they can destroy their earnings 

potential, and who is going to be there to help them? No one can take on these cases without 

help from the state. 
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NORTHAM: So will government cuts in England & Wales 

effectively make big drug companies untouchable by the civil law, while patients in Scotland 

can still get legal aid if they have a strong enough case? 

 

SIGNATURE TUNE 

 

ACTUALITY OF DOORBELL AND DOOR OPENING 

 

FRIEDMANN: Oh lovely, thank you!  Bye!  Hello, have you 

had a good day? 

 

ANDY: Yes.  Did you have your lunch? 

 

FRIEDMANN: I did have my lunch, yes.  What did you have for 

your lunch? 

 

ANDY: For my lunch I had spaghetti … 

 

NORTHAM: Twelve year old Andy Friedmann has just come 

home from his special school, where staff are trained for the symptoms of his autism.  It’s a 

condition he’s had from birth and which his mother Emma attributes to the drug she took to 

control her own longstanding medical problem. 

 

FRIEDMANN: I was diagnosed with epilepsy when I was about 

eight or nine years old.  When I was about fourteen, fifteen, I was put onto Epilim because 

the previous medication hadn’t been controlling my fits.  I continued to take Epilim up until 

the year 2000. 

 

NORTHAM: Were you on Epilim when you become 

pregnant? 

 

FRIEDMANN: Yes I was. 
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NORTHAM: The drug Epilim is widely prescribed and is 

regarded as highly effective in reducing the danger of epileptic fits. Emma continued taking 

it during her pregnancy because of the risk to her unborn child if she suffered a convulsion.  

She now believes that Epilim caused a different sort of serious damage to her baby, which 

was evident from the moment he was born. 

 

FRIEDMANN: He was jittery at birth, he needed to be 

resuscitated and was quite floppy, lax joints.  He didn’t cry or make a sound for two or three 

days.  He was in an incubator; he didn’t have the sucking reflex so I couldn’t breastfeed him, 

which I found quite upsetting. 

 

NORTHAM: Now, what are his disabilities? 

 

FRIEDMANN: Primarily global developmental delay, so he has 

a mental age of a three year old.  Now he’s twelve.  He is autistic, he doesn’t understand the 

need to communicate. He has quite a severe speech impediment so people can’t understand, 

when he does actually choose to communicate, they can’t understand what he’s saying. So 

he’s got a short attention span, autism, speech impediment, fine motor control impairment so 

he can’t hold a knife and fork properly. 

 

NORTHAM: Will there ever be a time in his life when he is 

not dependent on care? 

 

FRIEDMANN: No, in short.  He will always need somebody to 

be around to make sure that he is safe.   

 

NORTHAM: Andy is one of hundreds of children born with 

disabilities their parents blame on Epilim and other trade name drugs using the same active 

chemical – sodium valproate. Since 2002, British lawyers have been preparing a case against 

the manufacturer of Epilim, arguing that the children’s conditions were caused by the drugs 

their mothers took.  Medical histories have been taken, expert witnesses recruited, including 

a national expert on epilepsy, Professor Gus Baker, a clinical neuropsychologist at the 

University of Liverpool.  He advocates the use of sodium valproate as an effective 

anticonvulsant, and advises pregnant patients to discuss it with their doctors.  But his 
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NORTHAM cont: investigation of children like Andy leads him to 

conclude that the drug may indeed have caused serious disabilities. 

 

BAKER: We recently published a study that suggests that 

children exposed to sodium valproate in utero are significantly more likely to be at risk of 

autism than children exposed to other antiepileptic drugs and children not exposed at all.  

And the risk was about seven times increase. 

 

NORTHAM: What about other birth defects? 

 

BAKER: Well, we know that antiepileptic drugs have the 

potential to be teratogenic, meaning that they can affect the child’s physical presentation and 

they can affect the child’s development, both intellectually and behaviourally.  And we have 

seen from our own research over the last ten years that children exposed to sodium valproate, 

for example, are more than likely to have a lower IQ than children exposed to other 

antiepileptic drugs and children in the normal population. 

 

NORTHAM: No one from the company that makes Epilim, 

Sanofi-Aventis, was available for an interview. It has firmly resisted the claims for 

compensation and told us in a statement that it has behaved properly: 

 

READER IN STUDIO: All medicines may produce side effects through 

their use. We have always provided appropriate information and warnings in relation to the 

potential side-effects and risks associated with the use of sodium valproate, including 

possible risks to the unborn child. However, such risks must be balanced against the fact that 

sodium valproate remains the most effective treatment of generalised epilepsy. 

 

NORTHAM: For eight years the patients’ legal team were 

backed by a legal aid fund and say they spent £3.25 million of public money.  The trial was 

due to start on the 15th of November last year. But with only four weeks to go, the claimants' 

funding for the trial itself - put at £0.75 million - was stopped by the Legal Services 

Commission, the authority administering legal aid in England & Wales.  The lead lawyer in 

the case, David Body of Irwin Mitchell solicitors, was left wondering where to turn. 
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BODY: I was horrified, because we have done eight 

years work to get to this point, and I was also pretty confident about the standard of the 

causation evidence that we had.  We had to tell our clients.  Our clients were understandably 

horrified. 

 

NORTHAM: What does it mean for them?  Is this 

the end of the case?   

 

BODY: Their case, unless funding can be 

restored, is over.  The only choice they have is to give in before they have even 

opened the courtroom door.  I think here, where the work has been done, you 

shouldn’t second guess the outcome, you should say, ‘Right, there’s the courtroom 

door, let’s open it, let’s go and see what the court says about it.’  I don’t think we 

would lose this case, but I do know I can’t win it if I don’t get inside the court 

door, and I can’t get inside the court door without legal aid.  I think it’s as simple 

as that. 

 

FRIEDMANN: If we went to trial and won, then there would be 

financial security for Andy for the future. 

 

NORTHAM: From the drug company? 

 

FRIEDMANN: Yes. The state is paying so much for the care of 

Andy, for all of these children involved. He will cost at least £2,000 a week just for his 

accommodation and day care, and that would come from Social Services & Welfare.  Now 

his accommodation, that would be paid for by Housing Benefit if we don’t win.  If we do 

win, then it would be the drug company that would pay for that. It is in the best interest of 

the state, of the taxpayer.  Why should the taxpayer pay for these services when somebody 

could be held accountable?   

 

NORTHAM: We understand that the Legal Services 

Commission wasn’t convinced the case had sufficient chance of success.  In a statement to 

File on 4, the Commission explains its decision to withdraw funding shortly before the trial 

was due to start: 
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READER IN STUDIO: Before making the decision, the Commission 

had to await the exchange of evidence and the provision of comprehensive opinions from 

counsel – this process was only completed by the solicitors in late October. We have great 

sympathy with those who claim to have had adverse effects in connection with this 

medication, but our funding decisions must always be based on solid legal grounds. 

 

NORTHAM: There’s a stark contrast with the position of 

claimants in America. A case alleging a birth defect against a company there producing 

another sodium valproate drug has just been settled with a pay out of $2 million, though the 

manufacturer didn’t admit liability.  And that’s by no means the first drug over which US 

claimants have fared far better than their counterparts here. 

 

WALSH: I got pains in all my finger joints, very bad in the 

morning, very stiff. 

 

NORTHAM: And the problem was what? 

 

WALSH:  Osteoarthritis, it was very serious, because I 

couldn’t grip anything.  If I was using a hammer or anything like that, I would go to use it 

and it would kind of slip out of my hand because I wasn’t holding it tight enough, so I got 

prescribed the Vioxx, which actually worked, it eased the pain and I had no problem taking 

it. 

 

NORTHAM: Gerard Walsh was 59 when he started taking 

Vioxx, a treatment for arthritis. All seemed to be going well until he got up one morning. 

 

WALSH: I went to shave and I found that I couldn’t hold 

my razor, you know, I thought I must have slept on my arm and got a dead arm or 

something.  I eventually kind of managed to shave in a fashion, and I came downstairs to 

breakfast and my wife was there and some of her cousins were there and I started talking to 

them and they said, ‘What’s the matter with you?’ And I said, ‘Well, nothing.’  She said, 

‘Your voice is all slurred, we can’t understand what you’re saying.’  And of course it was 

then that I realised that my hand hadn’t got better, it still kind of felt asleep, I’d got no power 

in it.  As the day went on it got worse and I’d gone to the doctor. 
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NORTHAM: And the doctor said what? 

 

WALSH: He said, ‘You’ve had a stroke,’ and he said, 

‘Well if you don’t go to the hospital you won’t know about the next one.’  What he was 

saying was if you have one, you normally have another one, and the second one, it could be 

serious, very serious. 

 

NORTHAM: Gerard was concerned, because he hadn’t been 

told he had any of the normal risk factors for a stroke. He began the slow process of 

regaining his speech and learning to walk normally. Then he happened to read an article 

linking strokes or heart attacks to Vioxx, and he immediately decided to stop taking the drug 

and consulted a solicitor. He joined a group of 150 patients trying to bring a case against the 

manufacturer, the American company Merck, which has resisted the claim.  Gerard’s 

solicitor, Martyn Day of the firm Leigh Day, believed there was good evidence of potential 

harm from Vioxx. 

 

DAY: The two primary problems that seem to have 

resulted from Vioxx was heart attacks and strokes.  A whole variety of studies have 

suggested that the risk was increased if you took Vioxx particularly over a period, the 

increased risk was pretty significant. 

 

NORTHAM: Were you ever able to get the case moving? 

 

DAY: Not in any proper sense.  The best we did was 

we did a lot of work in terms of obtaining expert evidence and progressing our 

understanding of the matter, but it never ever got issued in the courts or progressed in the 

sense of formally starting the case and getting cracking against Merck. 

 

NORTHAM: And seven years later it still hasn’t. 

 

DAY: That’s true.  Very sadly after seven years we’ve 

not been able to progress the cases and we think now it is very unlikely cases will ever be 

brought in England and Wales against Merck. 
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NORTHAM: So why has the Vioxx group case not yet 

reached the courts in London?  The answer is it couldn’t get legal aid. The stumbling block, 

according to Martyn Day, was a little-known but crucial legal test which is applied to cases 

like this. 

 

DAY: What has happened in this country is that there 

has become a kind of line that had been drawn in the sand, not in any sort of significant way 

in the courts in the sense of having a judgement in the Court of Appeal or the House of 

Lords and the House of Supreme Court that one really can kind of look at it in detail, but it’s 

become kind of accepted as the norm and is referred to in judgements that you have to show 

a doubling of risk. 

 

NORTHAM: And it isn’t enough in English law simply to 

show that the drug has increased the risk of something bad happening? 

 

DAY: That is true.  The English law is saying that you 

have to show on the balance of probabilities it is more likely than not that the drug caused 

the damage, the injury pertained.  And they say that to achieve that you’ve got to show that 

the risk is more than twice that of the background risk. 

 

NORTHAM: If you can’t show the doubling of risk, what 

happens when you apply for legal aid? 

 

DAY: Well, the Legal Services Commission obviously 

has it as much on their mind as we do that you at the moment would seem to need to show 

that risk can be more than a doubling, so without question we’ve seen it many times.  That is 

one of the big issues that they demand that you are showing, that the epidemiologists are 

satisfied that there is more than a doubling of risk, and without that the Legal Services 

Commission are very very nervous - and understandably. 

 

NORTHAM: This test has its critics. As an experienced expert 

witness in medical cases in England and America, Professor David Healy of Cardiff 

University has come to see clear differences between the two legal systems. The key 

disparity, he’s found, is the English requirement to prove a doubling of risk. 
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HEALY: Among the evidence that they have to take into 

account are a range of epidemiological studies that have been done on the drug.  These will 

often throw up what’s called a relative risk and when the relative risk of the drug is two 

times as great as the risk would have been if the person had been left untreated, that’s taken 

as being an indicator that the drug more probably than not has caused the problem.   

However, it shouldn't be read that way in that the relative risk of 2.0 on a drug can be altered 

greatly if we just change the kinds of patients that are recruited to the study.  If you recruit a 

more severely ill group of people, then it could well be that the relative risk on the drug will 

be much less than 2.0 so that the drug doesn't appear to cause a problem at all 

 

NORTHAM: And in cases you’ve been involved in in the 

United States, it has been enough, has it, simply for the lawyers to show that a drug has 

increased the risk of a particular side effect? 

 

HEALY: Yes. 

 

NORTHAM: No test of doubling it.  But not in Britain. 

 

HEALY: Not in Britain. 

 

NORTHAM: As the preparation of legal cases in Britain and 

America proceeded, Vioxx was withdrawn from sale in 2004, a decision the manufacturer 

says it took voluntarily in response to new data.  Four years ago, a case brought by tens of 

thousands of American patients led to a huge settlement with Merck paying a total of $4.85 

billion, while not admitting liability for their conditions.  One of the patients’ lawyers 

negotiating the deal was Mark Lanier. 

 

LANIER: Merck secretly started engaging in settlement 

discussions to try to settle the entire mass of cases or close to it.  And ultimately we were 

able to reach an agreement that settled out 98% of Merck’s cases in the United States. We’ve 

got somewhere over 50,000 to 60,000 claimants ultimately that will run through the 

settlement process here in the States.  The settlement is just under $5 billion. 
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NORTHAM: And what does that mean for each individual 

claimant?  What sort of sums can they expect to get? 

 

LANIER: We’ve had clients that have received upwards of 

$2 million, we’ve had clients that have received in the $1million range, we’ve had clients 

that have received a few thousand dollars.  For many it means the chance to continue their 

life.  You know, you’ve got widows and widowers who lost their income producer within the 

family, and this means a chance to stay in a house as opposed to going bankrupt. 

 

NORTHAM: What do you make of the fact that comparable 

cases in England and Wales, where patients who took Vioxx have failed to get even into 

court? 

 

LANIER: To me it’s a tragedy of the first degree. One 

thing that all developed nations should be seeking, and certainly the British system and the 

American system pride themselves on, is justice for all, regardless of station in life. And it 

cries out that something is wrong when there is no justice, especially in a developed country 

that the world respects for its justice system. 

 

NORTHAM: The drug company, Merck, wouldn’t be 

interviewed, but insists in a statement to File on 4 that the settlement in the US reflects the 

unique legal environment of that country.  But Martyn Day and the patients he represents 

wondered whether they might fare better in a court action across the Atlantic. 

 

DAY: Once we had tried to bring the cases in this 

country through the legal aid system and were turned down, we then turned to the United 

States and tried to bring the case in the US.  But very sadly, the judge who had overseen a 

number of the cases that were successful decided after a long battle to refuse the British 

applicants for compensation.  We were effectively sent back to the UK. The American judge 

decided that we should be dealing with the cases here within our own system.  Once it was 

sent back to us, we obviously had to see whether there was any other route we could take.  

So far we have failed in being able to properly take on Merck. 
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NORTHAM: So Gerard Walsh and his fellow claimants are no 

further forward. 

 

WALSH: We were very disappointed, because to me that 

was like a discrimination, like it’s all right to pay the compensation to American victims, but 

as far as anyone else was concerned it was tough, you weren’t going to get anything 

voluntarily, if you like, through Merck.  You had to fight it. And of course, the laws here in 

the UK are totally different. You have to go through so many loopholes, if you like. I think 

at the end of the day you don’t get any help from the government at all. It’s one of these 

things where they don’t want to know. 

 

NORTHAM: Patients in England and Wales may be left even 

more frustrated as the legal aid position is about to become significantly tighter.  The 

Government is cutting the budget by £350 million – 30% of the amount currently spent on 

civil cases.  It’s proposed that in future, certain categories of case will no longer be 

considered for legal aid.  And while it doesn’t specify group actions against pharmaceutical 

companies, we’ve found a widespread expectation in the legal profession that these cases 

won’t get funded anymore.  The President of the Law Society, Linda Lee, sees this as an 

important change in policy. 

 

LEE: The Government are proposing to remove legal 

aid for any case where you have suffered a medical injury, and where you have suffered a 

personal injury that’s not a medical injury they will not allow any exception to be brought 

under a wider significant public interest.  Previously that’s the way in which many of cases 

were brought. 

 

NORTHAM: So where legal aid has sometimes been available 

for cases against a pharmaceutical company in the past, the Government’s proposal is what? 

 

LEE: The Government’s proposal is that legal aid will 

not be available for these types of cases in future, and although the test was very stringent 

and not easily awarded in the past, it will now be impossible if this proposal goes ahead. My 

area of practice is this work, I have seen first hand the effects that these injuries have on 
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LEE cont: individuals.  They devastate their lives, 

potentially they can destroy their earnings potential, they are thrown to the bottom of the 

scrap heap, and who is going to be there to help them? 

 

NORTHAM: But while Vioxx patients claiming compensation 

are left frustrated in England and Wales, 250 of them in Scotland are seeing their cases 

progress. 

 

ACTUALITY WITH WILLIAM ANDERSON 

 

ANDERSON: This is the golf trophy my dad won back in 

1971.  He won that just after I was born, so that’s one of the reasons he kept it. He was a 

single digit handicapper, it’s one of the great passions we had was golf, and it’s one of the 

trophies that I treasure. 

 

NORTHAM: William Anderson’s father was 56 when he died 

suddenly in 2002. He’d been put on Vioxx for arthritis, but otherwise seemed fit.  William 

says he had given up smoking twenty years before and was only a social drinker. But then, 

out of the blue, it became clear that all was not well. 

 

ANDERSON: I’d come in at ten o’clock and my dad had 

phoned me because it was my birthday, and I come off the phone and I said to my wife, ‘My 

Dad doesn’t feel right.’  He just didn’t sound his usual self, so a few hours later we got a call 

at twenty past one, we need to come up the road, there’s something wrong with your Dad. 

 

NORTHAM: This was your mother? 

 

ANDERSON: Yeah, this was my mother, so me and my 

brother got in the car and started driving up the road, and when we got there the paramedics 

were there and my dad was dead.  My mother woke up with my dad making a noise and 

raising up, and it was as if it was his last breath, just a strange noise at twenty past one.  My 

mum tried CPR, everything she knew to no avail and the paramedics actually said to her, no 

matter what you had done, he was already gone. 
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NORTHAM: And what had happened? 

 

ANDERSON: Massive heart attack, that’s what the paramedics 

had said - that was it. 

 

NORTHAM: William says he wants someone held 

accountable for what he believes was a death triggered by Vioxx. His case is one of the 250 

being handled not as a group action but as individual claims through the Scottish judicial 

system.  Fortunately for them, there is a fully-funded legal aid case underway.  It’s being 

brought by solicitor Anne McKeown and concerns a Vioxx patient who suffered a stroke in 

2004. 

 

MCKEOWN: My client is currently 68 years of age.  He was 

62 when the episode happened.  He is a retired naval instructor who enjoyed a fairly good 

standard of health and indeed he actually continued diving in his spare time up until May 

2004, so he had quite rigorous health checks because of his diving throughout his working 

life and indeed beyond, although he did have a history of a degenerative lumbar spine, and it 

was for that that he was prescribed Vioxx as a painkiller by his GP in August 2003. 

 

NORTHAM: He is still recovering from his stroke, with 

significant problems of slurred speech, memory and balance. He is claiming compensation to 

help him meet the day-to-day costs of care he will need for the rest of his life.  Merck’s 

statement to us on Vioxx is robust in its own defence, drawing on experience in the 

American courts: 

 

READER IN STUDIO: Cardiovascular problems are common and when 

these cases have been examined in the courts, the overwhelming majority have concluded 

that it was pre-existing factors, and not Vioxx, that were responsible for the patient’s event. 

We believe that when the UK courts examine these claims, the evidence will show that the 

study, disclosure and decision-making processes with respect to Vioxx were careful and 

appropriate. 
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NORTHAM: And this may well now come to be tested in a 

British court. The fact that Anne McKeown’s case has legal aid support makes all the 

difference to the prospect of getting it heard. 

 

MCKEOWN: We were delighted for my client, who was very 

happy indeed at the news.  It means that he is now able to advance the action and to take on 

Merck.   

 

NORTHAM: What will the legal aid fund?  How far will the 

money extend?  

 

MCKEOWN: We have a legal aid certificate with sanction for 

both junior and senior counsel.  Unless my client’s circumstances should change, as a result 

of which he no longer is entitled to legal aid, the legal aid certificate should fund the action 

to its conclusion. 

 

NORTHAM: If you had not got legal aid for him, what chance 

would you have of bringing a case on his behalf?   

 

MCKEOWN: Realistically, little or no chance at all. 

 

NORTHAM: So legal aid is the crucial step, is it? 

 

MCKEOWN: Certainly from my client’s perspective and in 

particular given his very modest financial circumstances, if legal aid had not been made 

available to him then he would most definitely not be in a position to advance this case. 

 

NORTHAM: So why the big difference between Scotland and 

England and Wales?  Like Northern Ireland, Scotland has its own legal aid body which 

makes decisions independently.  It’s the Scottish Legal Aid Board, where the Head of Legal 

Services is Catriona Whyte. 

 

WHYTE: Because of the potential high profile nature of an 

action against the drug company, this was one that was considered very carefully, and while 
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WHYTE cont: we noted that there had been some consideration 

given to potential funding or otherwise in England, we felt that this was one where there 

appeared to be a strong case to put forward, and as such it was one that we felt that would 

benefit from legal aid funding and where it was appropriate to make that funding available at 

an early stage. 

 

NORTHAM: And what view do you then take of his chance of 

success?  

 

WHYTE: We believe he has certainly a better than 50% 

chance of success having regard to the litigation that has been undertaken in other 

jurisdictions, most notably in the United States.  The papers that were put forward in support 

of the legal aid application certainly suggested that there was a good basis for the claim, so 

while it’s difficult to estimate the chances of success, we would think they would be 

certainly comfortably over 50% and getting on towards 60% or 70%, perhaps more. 

 

NORTHAM: And if that confidence is justified, and the drug 

company lose the case, then Catriona Whyte believes there could be important implications 

for the other 250 cases in preparation in Scotland. 

 

WHYTE: Much depends on the attitude that would be 

taken by Merck to the success of the case by the applicant with legal aid.  Obviously the 

judgement that might be made in favour of one applicant doesn’t necessarily bind Merck in 

any other cases, but it may be that if there are certain findings made in the case about the 

safety of the drug itself, that they might choose to put forward settlement proposals for all 

other cases. If they chose not to accept the decision in terms of providing for a global 

settlement, then it is possible that each of these applicants would apply for civil legal aid in 

their own right. 

 

NORTHAM: And would you have the budget to fund 250 

other cases if that was necessary?  

 

WHYTE: Legal aid funding in Scotland is not cash limited 

in the sense that there is an absolute top level of funding that can be made available, but we 
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WHYTE cont: obviously have to look carefully when we’re 

considering whether or not to make legal aid available in any case at the potential prospects 

for success. However, if there had been a successful judgement against Merck involving 

Vioxx, then where the facts and circumstances were similar in other cases, then it is likely 

that that would suggest they had the potential to be successful as well, and where the cases 

are successful then there would be every possibility of course that expenses would be 

obtained and so there would be potentially no loss to the legal aid fund at all.  

 

NORTHAM: We wanted to ask the Westminster Government 

about the different prospects for patients in England and Wales compared with Scotland. 

And we asked how the Government proposes that future group actions against a 

pharmaceutical company should be funded.  No minister was available for an interview.  

The Ministry of Justice has published proposals about future funding of a wide range of civil 

cases. They nowhere mention group actions.  After pressing the point, we now understand 

that the Government regards the question as open and is asking for a wide variety of views.  

For future individual cases of alleged clinical negligence, for example against a surgeon who 

botches an operation, the Justice Minister Jonathan Djanogly tells us in a statement: 

 

READER IN STUDIO: Anyone who has a valid case can hire a lawyer 

on a No Win No Fee arrangement. We believe that legal aid, funded by the taxpayer, is 

therefore an unnecessary alternative form of funding for these cases.  The changes we have 

proposed are intended to ensure that the costs that both sides end up paying – win or lose – 

are proportionate, reasonable and affordable. 

 

NORTHAM: Could this then work for group actions against a 

large company like a drug firm?  The current alternative to legal aid in these cases is a 

combination of a No Win No Fee deal with a law firm and insurance cover against the 

possibility of having to pay the other side’s costs if you lose.  With a pharmaceutical giant, 

these costs are likely to be high. There can be a large team of lawyers, some charging 

upwards of £500 an hour, and the total can easily rise to £5 or £10 million.  There’s an 

arcane branch of the insurance market that can offer cover for this type of risk, and it’s called 

After The Event Insurance.  The cover is arranged after the medical calamity at the heart of 

the case. Premiums can easily rise to six figures.  As one of the country’s leading 
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NORTHAM cont: practitioners, Peter Smith of First Assist was 

asked to underwrite a policy for the Vioxx case in London. Reluctantly he turned it down as 

too risky. That marked the beginning of the end of its chances - as is frequently the case, he 

says, in actions against large pharmaceutical firms. 

 

SMITH: One of the tactics which we would expect to see 

a firm use early on is to go to the court and say that if the case is unsuccessful, their legal 

costs are likely to be several million pounds and they would ask the court to establish 

whether the claimants are able to meet this.  Now it’s very unlikely that the claimants can 

meet it from their own personal resources.  If someone said to me have I got a hundred 

thousand pounds or quarter of a million pounds as my share of this, I would probably walk 

away.  So they would then ask what other form of funding is there, and if that is insurance 

they will then typically challenge whether the insurance provides adequate security. 

 

NORTHAM: So the first hurdle that will be raised against 

patients bringing a case against a pharmaceutical is to prove that they have adequate 

resources to pay the costs of the pharmaceutical company if they lose? 

 

SMITH: Yes, it’s effectively a knockout punch which the 

pharmaceutical company can use right at the outset, and if they can do that, they can kill the 

case. 

 

NORTHAM: Does that mean in practical terms, getting 

insurance from somebody like you is a vital first step to bringing a case against a 

pharmaceutical company? 

 

SMITH: Absolutely. 

 

NORTHAM: And if you haven’t got it? 

 

SMITH: Without that, then I’m afraid the court will have 

to decide that the case can’t proceed.   
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NORTHAM: Peter Smith fears that other changes the 

Government is proposing will make it even harder to win a case against a rich company for 

claimants using this kind of insurance cover and a No Win No Fee deal.  The solicitor’s fees 

in a successful case would in future be taken out of the compensation the patient won. 

 

SMITH: The Government’s proposals will, in my view, 

mean that lawyers will take on fewer cases than they do currently, and those that they do, the 

claimants will have to sacrifice part of the damages they recover to pay the lawyer the 

success fee.  At the same time, the After The Event insurance premium, which currently can 

be recovered from the losing party, and which I think is the right party to pay it, the polluter 

has caused the injury and should be responsible for clearing up the mess, that will no longer 

be recoverable either and would also be a charge to the client from the damages, and clearly 

it’s possible that the insurance premium and the solicitor’s uplift could take away a large part 

or in certainly cases the whole of the damages which the client has won, leaving them with 

very little to show as compensation.  And that to me seems to be a retrograde step in both 

access to justice and a fair system. 

 

NORTHAM:  What does that mean then about the likelihood 

of cases being brought against pharmaceutical companies if the Government makes the 

changes it’s proposing? 

 

SMITH: It means that it is less likely that these cases will 

be brought than they can be at the moment.  It is already quite difficult to get these cases off 

the ground, because legal aid is already restricted.  It is a bureaucratic process necessarily.  It 

is difficult for solicitors to fund these cases themselves on a No Win No Fee basis, and they 

have to find insurance, so they need to get all those elements in place in order to bring a 

case.  That’s currently difficult.  With the new regime it will become much harder. 

 

NORTHAM: In other types of case, the Government says it is 

proposing that claimants who lose the case would be protected from having to pay the other 

side’s legal costs. It doesn’t say whether this might also apply to group actions against a drug 

company.  No one we’ve met has told us it’s easy to win one of these cases with legal aid. 

In 23 years since the relevant law came into effect, no group action here has ever succeeded 

against a pharmaceutical.  And if, as we’ve heard, Government cuts and proposals could 
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NORTHAM cont: make it harder still for a case even to get to court, 

the President of the Law Society, Linda Lee, believes the consequences could be grave. 

 

LEE: You need a huge amount of money to fund these 

cases.  The experts’ fees alone are going to be enormous, the court costs, the potential 

awards for costs.  No one can take on these cases without help from the state. 

 

NORTHAM: Leaving the patients where? 

 

LEE: You tell me.  I see a very bleak future if these 

proposals go ahead. 

 

NORTHAM: Where will that then leave pharmaceutical 

companies in England and Wales? 

 

LEE: I believe that will leave pharmaceutical 

companies beyond the reach of the law. 

 

NORTHAM: And you are telling me, as President of the Law 

Society, that the Government proposals would, in your view, put pharmaceutical companies 

beyond the reach of the civil law?  

 

LEE: I am.  I believe that strongly.  It’s very difficult 

now to bring a claim.  If these proposals go through, that’s exactly what will happen. 

 

NORTHAM: At the beginning of next month, another 

landmark group case against a pharmaceutical company is due to start in London. It’s being 

brought by patients who took the drug Seroxat, a popular antidepressant. GlaxoSmithKline, 

the manufacturer, says there is no merit in the case and it will defend its product. This could 

prove to be the last case of its kind under existing rules in England and Wales. Lawyers, 

patients and the Government will be watching closely. And wondering what cases will come 

next – if any. 
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