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Argyll and Bute Council asked the court to review a decision by the 
Scottish Public Services Ombudsman that they had a duty to provide 
funding for the personal care of a resident over 65 in a private care 
home. The Council argued that their duty as a local  authority to provide 
funding for the personal care of people over 65 arose only where the 
personal care was provided by them, and not where it was provided 
through an entirely private arrangement between the resident or his or 
her relatives and the care home.  Lord Macphail decided that it was not 
possible to interpret the legislation about free personal care as obliging 
a local authority to make payments for personal care that was not 
provided by them. He accordingly held that the Ombudsman’s decision 
that the legislation placed a statutory duty on Argyll and Bute Council to 
provide funding for the personal care of the resident concerned was 
incorrect.   
 
Before reaching his decision Lord Macphail gave the Scottish Ministers 
an opportunity to instruct counsel to appear before the court and make 
submissions in the public interest about the correct interpretation of the 
legislation about free personal care. They declined to do so. Lord 
Macphail expressed his disappointment that he had not been afforded 
such assistance and indicated that he had reached his decision with 
reluctance. 
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Background 
 
Free personal care for people over 65 is the subject of the Community Care and 
Health (Scotland) Act 2002 and regulations made under the Act.  
 
Section 1(1) of the Act provides that a local authority are not to charge for social care 
provided by them (or the provision of which is secured by them) if that social care is 
personal care [Para 60 of the Opinion]. 
 
Before the Act came into force, where a local authority acting under the Social Work 
(Scotland) Act 1968 provided a person with accommodation which included personal 
care, it was obliged to charge, subject to means-testing, for the element of personal 
care as well as for the housing element of the accommodation.  
 
In 1999 the Royal Commission on Long Term Care (the Sutherland Commission) 
recommended that personal care should be exempted from means-testing and 
should be available for those who needed it. Their recommendation was endorsed by 
the Health and Community Care Committee of the Scottish Parliament. When the bill 
which became the Act was introduced in the Parliament, the Minister for Health and 
Community Care, Mr Malcolm Chisholm, said, “We will ensure that personal care is 
free for all Scotland’s oldest people: the dementia sufferer and the stroke victim; 
those at home as well as those in care homes.” [Paras 36-39.] 
 
The Act provides that local authorities are not to charge for personal care provided by 
them. The regulations made under the Act state that accommodation provided by a 
local authority under the 1968 Act does not include the first £145 per week of 
personal care. 
 

The complaint 
Mr William McLachlan complained to the Ombudsman that Argyll and Bute 
Council had failed to provide a service to his father between February and June 2006 
in that they had not provided funding for his personal care. 
 
The Council, acting under the 1968 Act, assessed that Mr McLachlan’s father was 
entitled to free personal care. In February 2006 Mr McLachlan placed his father in a 
private care home and claimed that his father was entitled to free personal care. The 
Council told him that all their free personal care budget was committed, but his father 
would be placed on a priority list. Eventually they contributed £145 per week towards 
his personal care costs with effect from 28 June 2006. He died on 4 April 2007. 
 
Mr McLachlan complained to the Ombudsman. The Ombudsman conducted an 
investigation and issued a report on 28 November 2006. She decided that the 
Council had been obliged by the terms of the 2002 Act to provide Mr McLachlan’s  
father with free personal care, and she recommended that the Council should 
calculate and pay a sum equivalent to the payments which in her view should have 
been paid to him from the date when he became eligible for them until the date when 
the Council began to make the payments. 
 

The application for judicial review 
The Council applied to the Court for judicial review of the Ombudsman’s decision. 
They argued that it should be set aside for two principal reasons. The first was that 
the obligation to pay for personal care arose only where it was provided by the local  
authority. The second was that the Act forbade a local authority to charge for 
personal care, but did not impose an obligation to make any payment. 
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Lord Macphail upheld the Council’s first argument and decided that it was not 
possible to interpret the legislation as obliging a local authority to make payments for 
personal care which was not provided by them. It was concerned only with not 
charging for personal care provided by a local authority. The personal care provided 
to Mr McLachlan’s father had been provided to him by his family, who had made an 
entirely private arrangement with the care home, with which the Council had not been 
concerned.  Lord Macphail therefore held that the Ombudsman’s decision that the 
Act placed a statutory duty on the Council to provide funding to him was incorrect 
[paras 66-67].   
 
Lord Macphail said that he reached that conclusion with reluctance. However, while a 
court in interpreting legislation must always seek the true intention of the legislature, 
it could not ignore the natural meaning of the clear and unambiguous words 
Parliament had chosen to use, even where it suspected that Parliament might have 
provided differently if a particular question or issue had been exposed to them. Lord 
Macphail also said that he was acutely aware that his decision meant that there had 
been a widespread misunderstanding of the meaning and effect of the legislation on 
the part of local authorities, the Scottish Executive and persons over 65 in private 
care homes and their families [paras 69-70]. 
 
In July 2007 Lord Macphail gave the Scottish Ministers an opportunity to instruct 
counsel to appear before the Court and submit that the Council’s first argument was 
wrong. He said, when inviting the Scottish Ministers to do so, that the matter was of 
great importance and that the Court would derive invaluable assistance from 
submissions made on their behalf. However, the Scottish Ministers decided not to 
appear. In his judgment Lord Macphail recorded his disappointment that the Court 
had not been afforded the assistance of submissions made by the Scottish Ministers 
[paras 73 -76] 
 
Lord Macphail rejected the Council’s second argument that the Act did not impose on 
a local authority an obligation to make any payment, but only disentitled them from 
charging for personal care. Lord Macphail observed that while the legislation about 
free personal care was unusually complex, it implied that a local authority were 
entitled to make payments in respect of personal care in accommodation provided by 
them [para 87]. 
 
In his judgment Lord Macphail examined the constitutional position of the 
Ombudsman [paras 4-21]. In the present case the Ombudsman did not maintain that 
she was immune from judicial review. A question arose, however, as to whether it 
would be appropriate for her decision in the present case to be set aside by the 
Court. Lord Macphail held that in the circumstances of this case the petitioners, Argyll 
and Bute Council, had a substantial interest in having the decision set aside, and 
accordingly that it should be reduced by way of judicial review if it was found to be 
unsound [para 104]. 
 
In view of his conclusion on the Council’s first argument Lord Macphail set aside the 
Ombudsman’s decision that they had been obliged to provide Mr McLachlan’s father 
with free personal care.  
 
Lord Macphail pointed out that the first argument had not been presented to the 
Ombudsman [paras 71, 97]. He rejected other criticisms which the Council had made 
of the Ombudsman’s report. He observed that it had been within the discretion of the 
Ombudsman to determine the scope of her investigation and the appropriate level of 



 4 

response to the complaint, and that the purpose of her report had been to deal with 
the complaint in an effective and intelligible manner [paras 88, 89, 95-97]. 


