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Introduction 

1. This paper is one of three papers setting out provisional decisions of the CC in 

relation to remedies to the AECs identified in the provisional findings of the groceries 

market investigation. The CC has provisionally found AECs in relation to local market 

concentration and in relation to supply chain issues. This paper is one of two papers 

that assess the remedy options in relation to local market concentration. This paper 

concentrates on remedies to address controlled land as a barrier to entry in areas of 

existing high concentration. A second paper discusses controls on future growth. A 

third paper discusses remedies to address the AEC we have provisionally found in 

relation to the supply chain. A fourth paper sets out the background to our provisional 

decision, including the framework we have used for the assessment of remedies. 

This fourth paper also summarizes our package of remedies and provides an overall 

assessment of effectiveness and proportionality. These four papers together set out 

our provisional decision on remedies, and it is important that they are read together.  

2. This paper is set out as follows: 

• First, we describe the AEC in relation to local market concentration and controlled 

land that is being addressed in this paper, and summarize the remedy options 

identified in the Notice of Possible Remedies (Remedies Notice) published at 

same the time as provisional findings. 

• Second, we describe the analysis we have undertaken to identify highly 

concentrated local markets and the presence of land holdings that we consider 

are acting as a barrier to entry into those markets. 

• Third, we outline the remedies that we have provisionally decided on in relation to 

the four different categories of controlled land holdings (restrictive covenants, 
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exclusivity arrangements, landbank sites and leases to third parties) that we have 

identified as acting as a barrier to entry in different local markets. 

• Finally, we outline the analysis that we have undertaken to identify areas of high 

concentration where a grocery retailer operates multiple stores either now or may 

do so in the near future as a result of sites it has acquired for development and 

the remedies that we have provisionally decided on to address these areas of 

high concentration. 

Provisional findings in relation to local market concentration and controlled 
land 

3. We provisionally found that a significant number of local markets have high levels of 

concentration and these high levels of concentration.  

4. Weak competition in local markets for the supply of groceries in each of the three 

major product markets that we identified (larger grocery stores, mid-sized and larger 

grocery stores, and all grocery stores) affects the retail offer of grocery retailers 

operating in those markets in two ways: 

• First, it provides national or regional grocery retailers that face limited competition 

in a number of local markets with the incentive and ability to weaken those 

components of the retail offer, such as prices, that they choose to apply 

uniformly, or nearly uniformly, across all the local markets in which they are 

present. 

• Second, in those local markets where competition is weak, a grocery retailer can 

degrade components of the retail offer, such as product range and quality on a 

store-specific basis. We consider that this second effect is the lesser of the two 

effects we have identified. However, in relation to this effect, which is more 

amenable to measurement, we estimate that for an average larger grocery store 
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the effect of an additional competitor within 10 minutes would translate into a 

profit increase of £240,000 to £300,000 per year at that store.1 

5. In relation to the balance between these two effects, we note that pricing, which is 

probably the single most important aspect of the retail offer that can be altered 

quickly and easily, is currently set uniformly across larger stores as a matter of 

choice by most of the UK’s national grocery retailers.2 This means that any 

weaknesses in local competition will affect national prices. However, we note that this 

could change in the future were grocery retailers to change their national pricing 

policies and return to one of the various forms of local pricing that were more widely 

practised prior to 2000. 

6. In our provisional findings we noted that the persistence of areas of high 

concentration for grocery retailing over the past five years indicated the existence of 

barriers to entry or expansion in grocery retailing for both larger grocery stores and 

mid-sized grocery stores. 

7. We provisionally found that the land holdings of grocery retailers as well as their 

control over other landsites (collectively referred to as ‘controlled land’) represented a 

means by which entry of competitor retailers into local markets might be frustrated. In 

our provisional findings, we stated that approximately 20 to 30 per cent of stores 

facing few competitors under different measures of local concentration had a 

controlled landsite in the local area. We also noted the presence of multiple stores 

operated by grocery retailers in areas of high concentration. 

8. While controlled land could be a greater barrier to entry in the context of larger (that 

is, stores with a floorspace greater than 1,400 sq metres) and mid-sized grocery 
 
 
1The Supply of Groceries in the UK, Provisional Findings, paragraph 5.44. 
2The Supply of Groceries in the UK, Provisional Findings, paragraph 5.11. 
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stores (that is, stores with a floorspace greater than 280 sq metres) we also observed 

in our provisional findings the use of restrictive covenants on sites suitable for 

convenience stores (that is, stores with a floorspace of less than 280 sq metres), and 

as a result, found that controlled land as a barrier to entry was not limited to product 

markets for larger grocery stores or mid-sized and larger grocery stores. However, 

we considered that the circumstances in which controlled land would act as a 

significant barrier to entry to new convenience stores would be limited. 

9. In our Remedies Notice we set out a number of remedies that we were considering 

as a means of addressing barriers to entry arising from controlled land in areas of 

high concentration as well as the presence of areas of high concentration directly. 

These included: 

• prohibitions or other restrictions on the use or enforcement of restrictive 

covenants and exclusivity arrangements; 

• amending the Land Agreements Exclusion Order so that these restrictive land 

agreements no longer benefited from the exclusion from the Competition Act 

1998; 

• requiring the notification of restrictive covenants, exclusivity arrangements and 

sub-leases of closed stores to third parties to the OFT; and 

• the possible divestment of land holdings, and as a last resort, stores in areas of 

high concentration. 

10. A further paper sets out the recommendations we have provisionally decided to make 

in relation to controls on future growth designed to prevent the emergence of 

concentrated local markets in the future. We consider that the remedies discussed in 

this paper, which will address existing barriers to entry in existing areas of local 

market concentration are complementary to the recommendations we intend to make 

on future growth.  
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Analysis of highly concentrated local markets and controlled land holdings 

11. This section sets out the means by which we have identified highly concentrated 

local markets and the presence of controlled land holdings that we consider are 

acting as a barrier to entry into those markets. 

12. The starting point for our analysis, as set out in our provisional findings, has been the 

identification of highly concentrated local areas. In our provisional findings, we set out 

three measures of concentration: 

• monopoly and duopoly stores within a 15-minute drive-time; 

• fascia with more than 40 per cent of floorspace within a 15-minute drive-time; and 

• fascis with more than 40 per cent of floorspace within a 10-minute drive-time. 

13. We applied each of these measures of concentration to both the product market for 

larger grocery stores and that for mid-range and larger grocery stores.3 Based on the 

third measure of concentration above, we identified in our provisional findings 110 

controlled landsites for Asda, Morrisons, Sainsbury’s or Tesco in areas of high 

concentration that we considered most likely to act as a barrier to entry. We also 

identified a further 54 controlled landsites as a source of further concern, 19 of which 

were replacement stores and a further 86 landsites arising from the two other 

measures of concentration, which required further analysis. Subsequent to 

provisional findings, we identified 50 controlled landsites controlled by other grocery 

retailers, including CGL, regional Co-ops, Somerfield and Waitrose, in areas of high 

concentration. This gave us 265 controlled land sites. 

 
 
3To be precise, for the purposes of identifying controlled land in highly concentrated areas we applied each measure to the 
product market for larger grocery stores. For larger stores of the mid-sized and larger store product market we applied each 
measure. For mid-sized stores of the mid-sized and larger stores product market belonging to Tesco, Sainsbury’s, Asda and 
Morrisons stores we applied stores (fascia) with more than 40 per cent of floorspace within a 10-minute drive-time. For mid-
sized stores of the mid-sized and larger product market belonging to any other fascia we used monopoly and duopoly stores 
within a 15-minute drive time. 
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14. To assess whether a controlled landsite represented a barrier to entry in a highly 

concentrated local market, we conducted a five stage analytical process: 

• First, we defined the relevant market for each store associated with each of the 

265 controlled landsites that were identified through the process set out in 

paragraph 29. 

• Second, having defined such a relevant market we assessed the degree of intra-

market rivalry in this market though reviewing different measures of concentration 

for that market (see paragraphs 33 to 36). 

• Third, we sought to identify associated stores4 where the incumbent has a strong 

local position that is worth protecting, and have taken account of the location of 

stores within the relevant geographic market and their position relative to one 

another (see paragraphs 37 to 41). 

• Fourth, we considered the likelihood of new entry taking place in the near future 

and its impact on the extent of concentration in the market. 

• Finally, we assessed whether the controlled land site represented a significant 

barrier to entry. 

15. We discuss each of these steps separately below, but we first outline the process 

that we have conducted in relation to data collection, the estimation of drive-times 

and the mapping of stores and landsites. 

Data collection, drive-times and mapping 

16. A key building block for our analysis has been the collection of a robust set of data on 

individual stores and controlled land sites from each of the grocery retailers that is a 

main party to our inquiry. At the outset of this investigation we asked each of the 

 
 
4An associated store is a store near the controlled land site that is owned/controlled by the same grocery retailer as the 
controlled land site and which is identified as being in an area of high concentration. There may be more than one store 
associated with a controlled land site.  
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main parties to provide us with data on individual stores and controlled land sites, 

including: 

• the location of each of their grocery stores, including street address and post 

code; 

• key parameters for each store, including net sales area and grocery sales area 

as well as numerous other parameters that have been the subject of analysis in 

other parts of our investigation; 

• the location of each of their controlled landsites, including street address and 

map coordinates; and 

• key parameters for each controlled landsite including size of the site, nature of 

the restriction or other means of land control that is in place.5 

17. Based on this data collection exercise, we have been able to construct a database 

that includes information on more than 14,000 grocery stores in the UK as well as in 

the order of 1,000 controlled landsites. This database, however, does not necessarily 

include comprehensive information on independent grocery retailers. For the most 

part, independent grocery retailers operate convenience stores, and these are not 

the subject of our most substantial concerns regarding controlled land. However, to 

the extent that there are independently operated mid-sized and larger grocery stores, 

then these are relevant to our analysis and we asked grocery retailers to identify 

these, and any other competitors, that might affect our assessment of competition. 

We have sought to verify this information for ourselves and have taken this into 

account in our decision-making. 

18. In relation to restrictive covenants and exclusivity arrangements, grocery retailers 

had significant difficulties in providing us with a complete set of records regarding 
 
 
5Asda, Morrisons, Sainsbury’s and Tesco were provided with the opportunity to correct this information during meetings with 
CC staff to discuss controlled land and areas of high concentration both before provisional findings and subsequent to 
provisional findings. Other retailers affected by our analysis of controlled land were provided with the opportunity to make 
similar corrections during the course of our correspondence with them on these matters. 
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each of these controlled landsites. In most cases, grocery retailers provided us with 

information on restrictive covenants and exclusivity arrangements entered into since 

2000. No retailer was able to provide us with comprehensive records for the period 

prior to 2000. As a result, we have taken this into account in our decision-making 

about the appropriate remedies for both restrictive covenants and exclusivity 

arrangements (see paragraph 110 and paragraph 148). 

19. The locational information on stores and controlled land sites collected as part of this 

process was used to calculate estimated drive-times between each of the stores and 

controlled land sites within a local area.6 (The methodology for calculating these 

drive-time estimates is set out in Appendix 3.2 of provisional findings.)  

20. Asda and Tesco have both raised with us concerns regarding the drive-time 

estimates used in our analysis. We note that there is no single, universally accepted, 

methodology for the calculation of drive-times. Drive-time estimates are affected by 

assumptions that are made concerning average travel speeds in different areas, the 

impact of road junctions and various other factors. We have no reason to consider 

that there is any fundamental flaw in the methodology employed by CACI to produce 

drive-time estimates. We set out the derivation and use drive-times in greater detail 

in Annex F.  

21. In any event, the methodology that we outline below for defining local markets (see 

paragraph 24) uses drive-times as a starting point for assessing the size of a local 

geographic market but then considers other factors as to whether particular stores 

should be included or excluded from the relevant market. An alternative drive-time 

estimate while providing a different starting point for our analysis of local markets 

 
 
6Drive-time estimates were prepared for the CC by CACI, a marketing and information services provider. 
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would not, in our view, fundamentally change the results of our market definition 

exercise in each local area.  

22. Having identified the controlled land sites of interest for further analysis (see 

paragraph 16), the store and controlled landsite locational information was 

transferred to a commercial mapping software package to enable us to generate a 

map of each these local areas that in addition to displaying stores and controlled land 

sites also displays major geographic features (eg roads, railway lines, rivers), and 

population density. We outline how these factors have been taken into account in our 

decision-making below. Copies of these maps for each locality of interest are 

provided at Annex G.7 

23. Our store-level and controlled landsite information was initially collected in 2006 and 

there have been developments in a number of locations since that time. In particular, 

new stores have opened, grocery retailers have gained planning permission for 

various sites, and in other cases, land has been sold. Where relevant to our decision-

making we have asked retailers for information on these developments and 

subsequently verified that information with the retailer concerned. 

Defining the relevant market 

24. The starting point for our analysis of each controlled landsite has been to define the 

relevant market around the store (or stores) owned by that retailer near to the 

landsite (the ‘associated store(s)’). By identifying those stores that are in the same 

market as the associated store(s) we can then analyse the effectiveness of 

 
 
7The maps are a representation of the approximate location of stores and land sites. We have been careful to read these maps 
in conjunction with the drive-times between stores that have been generated by CACI. 
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competition in that market, and the extent to which the controlled landsite represents 

a barrier to entry into that market.8 

25. In our provisional findings, we stated that in general terms: 

• larger stores will be constrained by other larger grocery stores within a 10- to 15-

minute drive-time; 

• mid-sized stores will be constrained by other mid-sized stores within a 5- to 10-

minute drive-time and by larger grocery stores within a 10- to 15-minute drive-

time; and 

• convenience stores will be constrained by other convenience stores within 

approximately half a mile, by mid-sized stores within a 5- to 10-minute drive-time 

and by larger grocery stores within a 10- to 15-minute drive-time. 

26. However, as we also pointed out in our provisional findings, there are several 

important qualifications to these basic categorizations. The precise delineation of the 

product market will differ across local geographic markets. In relation to larger 

grocery stores, the threshold for inclusion in this product market will vary across local 

markets depending on, among other factors, the distribution of stores of different 

sizes in each local market. In relation to the market for mid-sized and larger grocery 

stores, there may also be local markets where stores smaller than 280 sq metres 

place a competitive constraint on stores larger than 280 sq metres. 

27. In terms of store fascia, in each local market a store operated by any of the full-range 

national or regional grocery retailers and symbol groups (ie not stores operated by 

the LADs, Iceland and Farmfoods) will be in the same product market as stores 

 
 
8The relevant geographic market for grocery retailing is the smallest collection of stores (often expressed as a geographic 
area), which can, hypothetically, be monopolized profitably. As discussed in provisional findings, the starting point can affect 
the outcome of a market definition exercise, and this is particularly the case for the geographic market for grocery stores. The 
stores included in any given geographic market will depend on size, fascia and location of the store that is the starting point, 
and there will be a degree of overlap between the geographic markets surrounding each store. 
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operated by any of the other national or regional grocery retailers and symbol groups 

provided that the store in question meets the local store-size threshold for inclusion in 

the product market. 

28. We also set out in our provisional findings that the precise delineation of the 

geographic market for the supply of groceries by grocery retailers will vary across 

local markets according to local topographic and other conditions, such as whether a 

store is in an urban or rural area. Consistent with our provisional findings, we have 

taken these factors into account in defining the relevant market for the purposes of 

analysing the significance of each controlled landsite as a barrier to entry. 

29. The following sets out the process that was undertaken to define the local market in 

each case: 

• Our starting point was to define the relevant market for each store associated 

with a controlled landsite in question (each such associated store being the 

‘centre store’).  

• We then reviewed the population distribution both between the centre store and 

those stores within a 10-minute drive-time as well as those stores beyond a 10-

minute drive-time, by reference to the maps in Annex G. 

• We included in the relevant market direct competitor stores more than 10 minutes 

away where the area between the two stores is densely populated. In these 

cases, there is likely to be a large overlap in the potential customers for the 

stores. Examples of such markets include the market around the Morrisons 

Dukinfield store on Foundry Street, market around the Tesco store in Hurst Park 

and the market around the Asda store in York on Jockey Lane. In keeping with 

this, we have also considered that all stores located immediately around the 

same population centre are in the same relevant market. Examples of such 

markets include Inverness and Cambridge.  

 11



• We also considered whether stores located less than 10 minutes away from the 

centre store should be excluded from the relevant market due to there being a 

sparse population between the stores, indicating an insufficient overlap in the 

potential customers for the stores to consider them as being in the same relevant 

market. In practice, only one relevant market was affected in this manner, that 

was the Asda store in Brynmawr. 

30. In relation to the product market, when defining the relevant market for larger stores 

we have in a number of cases included stores smaller than 1,400 sq metres as we 

consider that these are sufficiently close in size to exercise a competitive constraint 

on other stores in the market. Examples of this include a [ ] store in Selby with a 

net sales area of just under 1,400 sq metres and which we consider to be an 

effective competitor to the slightly larger Somerfield in the town. 

31. In taking these decisions regarding the scope of the relevant market, we have been 

considering these relevant factors in the context of the SSNIP test (also known as the 

hypothetical monopolist test).9 That is, in assessing whether a store should be 

included in the relevant market we have in each case made a qualitative 

assessment, based on factors such as population distribution and store configuration, 

as to whether a small but significant price increase at the stores in the market would 

lead to a insufficient volume of consumer switching such that a price increase for a 

hypothetical monopolist of these stores would be profitable. 

32. Having defined the relevant market for the store associated with each controlled 

landsite, and the geographic market, we found that in 31 cases the controlled land 
 
 
9The principle behind the test is that a market is defined as a product, or collection of products, the supply of which can, 
hypothetically, be monopolized profitably. The extent to which a hypothetical monopolist would profitably be able to impose a 
small but significant non-transitory increase in price (SSNIP) is determined by the scope for demand- and supply-side 
substitution. In the context of grocery retailing, our focus is on demand-side substitution as we consider that the scope for 
supply-side substitution is limited given the timescales and investment that would be required. The willingness of customers to 
switch to stores in other areas in response to price increases (or a reduction in the quality, range or service provided in a store) 
is an important factor in assessing the outcome of a SSNIP test. 
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site was not in the same market as the associated store. As a result, in these cases 

the controlled landsite could not be acting as a barrier to entry into those local 

markets, and these areas were excluded from any further analysis.  

Extent of concentration in the relevant market 

33. For those controlled land sites where the associated store is in the same relevant 

market as the controlled landsite, we next assessed the degree of concentration in 

that market. 

34. To assess the degree of intra-market rivalry in these markets we have used two 

measures of concentration, each of which captures a slightly different aspect of 

concentration. First, we have counted the number of competitor fascia in the relevant 

(product and geographic) market. This provides an indication of the intensity of rivalry 

as well as the extent of consumer choice in an area. This measure does not, 

however, take into account differences in the size distribution of firms within the same 

relevant market. 

35. Second, we have calculated a measure of market share based on floorspace, which 

we have used as a proxy for sales.10 In the presence of barriers to entry, market 

shares, both in absolute terms and relative to each other, can give an indication of a 

firm’s market power. A firm with a large market share relative to other firms may 

have, to some extent, the ability to raise its price (or reduce its retail offer) 

independently of other firms. 

36. In calculating market shares, we have considered two measures of floorspace: net 

sales area and groceries sales area. Net sales area is the sales area within a 

 
 
10Sainsbury’s suggested that we use floorspace multiplied by average sales per sq metre as a proxy for sales. We decided not 
to use that measure because we are concerned that average sales per sq metre varies between stores of the same fascia for a 
number of reasons, including the number of nearby stores. An average across all stores of the same fascia would not pick up 
local effects.  
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building (ie all internal areas accessible to the customer), but excluding checkouts, 

lobbies, concessions, restaurants, customer toilets and walkways behind the 

checkouts. Groceries sales area is the sales area within a building that is dedicated 

to grocery products. Groceries sales area is a sub-set of the net sales area. In our 

analysis we have relied to a greater extent on groceries sales areas than net sales 

areas.11 

37. In assessing whether a market is highly concentrated our starting point has been to 

regard a market as highly concentrated where it has: 

• two or fewer fascia in the relevant product and geographic market (in total); and 

• a single retailer with more than 60 per cent market share. 

38. The threshold for the number of fascia is informed by our observation that additional 

competitors have less of an impact, the more competitors are already present.12 With 

regard to share of floorspace, we consider that owning more than 60 per cent of all 

grocery floorspace in an area is an indication that the retailer has significant market 

power.13  

 
 
11We note that some parties submitted information on competitor stores in a local area based on their estimates of floorspace. 
In our assessment of local competition we have relied on the data provided to us by the parties on their own stores, rather than 
on the information provided by competitors as we consider this to be a more accurate measure. (We note that parties are under 
a legal obligation to not provide us with false or misleading information.) 
12The degree of competition increases non-linearly with the number of nearby competitor fascia. Our empirical analysis shows 
that the effect of an additional competitor on store profit margin is much larger for a monopoly store than for a store that already 
has two competitors within a 10-minute isochrone. An additional fascia will reduce profit margin by at least 2.85 per cent for a 
monopoly store, whereas an extra competitor will reduce profit margin by 2 per cent when the centre store already faces two 
competing fascias. [paragraph 9 of Appendix 4.6] The effect of additional fascias declines as the number of competing fascias 
increases [paragraph 35 of Appendix 4.6]. 
13By way of analogy, it is interesting to note that when considering whether an undertaking had market power, the Competition 
Appeal Tribunal (CAT) analysed market shares (eg in Napp Pharmaceutical Holdings Limited and Subsidiaries v Director 
General of Fair Trading (Case 1001/1/1/01)). The CAT cited EU jurisprudence which states that ‘The existence of a dominant 
position may derive from several factors which, taken separately, are not necessarily determinative but among these factors a 
highly important one is the existence of very large market shares’ (case 85/76 Hoffman-La Roche v Commission [1979] ECR 
461). And further cited the judgment in the Hoffman-La Roche which states (at paragraph 41) ‘Furthermore although the 
importance of the market shares may vary from one market to another the view may legitimately be taken that very large 
shares are in themselves, and save in exceptional circumstances, evidence of the existence of a dominant position’. In AKZO 
Chemie BV v Commission, the European Court held that the test in Hoffman-La Roche was satisfied where an undertaking had 
maintained a stable market share of about 50 per cent over five years ([1991] ECR II-3359, paragraph 60). 
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Local factors affecting the degree of intra-market rivalry 

39. We have taken care in interpreting these measures of concentration discussed 

above. When products included in the market are differentiated, market share may 

not reflect the degree of intra-market rivalry. This is a particular concern in retail 

markets because, by virtue of their location relative to one another and relative to 

populations, some own-fascia or competitor stores within the relevant geographic 

market will provide a stronger competitive constraint on the incumbent than others. 

40. In our detailed site-by-site assessment we have sought to identify stores where the 

incumbent has a strong local position that is worth protecting, and have taken 

account of the location of stores within the relevant geographic market and their 

position relative to one another.14 We have also noted the location of population 

centres relative to the configuration of own-fascia and competitor stores. For 

example, we have noted a number of markets that are not particularly highly 

concentrated, but where the retailer in question has a number of stores in a ‘corner’ 

of a town that do not face many competitors and which together give the retailer a 

strong local position that is worth protecting. 

41. Bearing in mind these factors, we have provisionally concluded that there are a 

number of markets that do not meet the two criteria set out in paragraph 37: 

• in 45 cases the grocery retailer faces fewer than two competitor fascia but has 

less than 60 per cent market share; 

• in two cases, the grocery retailer has more than 60 per cent market share but 

faces two or more competitor fascia; and 

• in eight cases, the grocery retailer has less than 60 per cent market share and 

faces two or more competitor fascia. In six of these cases, we think that the 

 
 
14This is consistent with the outcomes of our empirical analysis, which suggests that the location of the competing stores has an 
impact on store profit margin. The further away the competitors are, the higher the profit margin of the centre store. [paragraph 
10 of Appendix 4.6]. 
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configuration of the stores is of concern and in two cases the store that is 

included in our market share calculation is being replaced with a much larger 

store that would result in the retailer having a greater market share once the 

replacement store is open.  

New entry 

42. Having identified highly concentrated local markets, we then assessed the likelihood 

of new entry occurring in the near future that would result in the market no longer 

being highly concentrated.15 The starting point for considering whether new entry is 

likely to occur in a highly concentrated local market is the presence of a land holding 

owned by a competing retailer. Where such land holdings exist, we considered: 

• the retailer’s intentions for the controlled landsite; 

• the size of the land holding to assess the size of any possible store that might be 

constructed on the site; and 

• the status of any planning application associated with the site. 

43. In particular, we categorized each landsite according to the current stage of 

development. For example, we can be sure that a store that is currently under 

construction will shortly be an effective competitor. However, we cannot be sure that 

there will be a store on a site which is still under assembly and without planning 

consent.  

44. We have identified the sites by reference to three stages of development. At the first 

stage are, sites that are being assembled and for which the developer does not have 

planning consent. We have not changed our view on the nature of concentration in 

 
 
15Tesco told us that entry had occurred since July 2006 with 22 of the 38 sites now having a new trading competitor store within 
15 minutes and further entry proposed at a further six sites. However, we do not consider the fact that the grocery retailer 
operating in a highly concentrated local area has been able to open additional stores in the area is indicative of low barriers to 
entry. In particular, we note that the value of a new store to the incumbent would include an element to reflect the strategic 
value of protecting existing stores from greater competition. Further, our analysis of entry is forward looking since we are 
seeking to consider whether concentration is likely to persist in the future. 
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these areas, because we considered that we cannot be sufficiently certain that there 

will be a store on these sites. At the second stage are sites that have been 

assembled and for which a planning application has been submitted. As with the first 

category, we have not changed our view on the nature of concentration in these 

areas, because we considered that we cannot be sufficiently certain that there will be 

a store on these sites. At the third stage are sites that have been assembled and 

where planning has been granted. Where we have identified sites in this category, 

and where it is our view that the market will no longer be concentrated, we are not 

concerned with controlled land holdings as a barrier to entry. This has happened in 

23 cases. 

45. In markets where we have not identified land sites held by competing retailers, we 

consider that entry is unlikely in the near future given the time it takes to acquire and 

assemble suitable sites for the development of larger grocery stores in particular. 

This would be the case even where the local planning authority (LPA) had identified 

need for additional grocery retailing in its Local Development Plan. However, in this 

latter case there might be some prospect for future entry in the medium term, subject 

to the availability of suitable sites. For the foreseeable future, however, the local area 

will remain highly concentrated. 

Controlled land sites as a barrier to entry 

46. The final step in our analysis has been to assess whether the controlled land site that 

we have identified in a highly concentrated market represents a barrier to entry that is 

benefiting the grocery retailer that controls that land site. The following paragraphs 

separately discuss the different means by which grocery retailers control land: 

restrictive covenants, exclusivity arrangements, landbank sites and leases. In each 

case we provide a brief explanation of the category of controlled land and the means 
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by which it would act as a barrier to entry. Multiple and replacement stores are 

discussed subsequently.  

Restrictive covenants 

47. A restrictive covenant is a term most appropriate to land law in England and Wales 

and Northern Ireland. It is a clause in a deed or lease to real property that limits what 

the owner of the land or lease can do with the property. Typically it runs with the land 

(ie the successor to the land owner who originally agreed to the restriction is also 

bound and the successor to the land benefiting from the restriction is able to enforce 

the restriction on the owner of land subject to the restriction). By virtue of the 

Abolition of Feudal Tenure etc, (Scotland) Act 2000, from 28 November 2004 it is no 

longer possible to create what are known in Scots Law as real burdens, which are 

essentially restrictive covenants.  

48.  The precise words of the restriction may vary. We have seen some for definite and 

indefinite periods and some preventing any grocery retailing or limiting grocery 

retailing in some way (eg by reference to specific retailers or by size of store). Some, 

though expressed as a positive obligation (eg that residential units must be used as 

residential dwellings, that a bus interchange must be used as a bus area) by their 

effect also prevent the use of land for grocery retailing and so we have included 

these in our consideration of restrictive covenants.  

49. Where a grocery retailer has imposed a restrictive covenant on land that prevents or 

restricts its use for grocery retailing in the future, then this controlled landsite has the 

potential to act as a barrier to entry into a highly concentrated local market and allow 

the grocery retailer that has imposed the restrictive covenant to benefit from the 

weaker competition in that area. It is important to note that a restrictive covenant may 

have the effect of preventing or restricting grocery retail use even if this is not 
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explicitly stated in the covenant itself. A restrictive covenant that secures a particular 

land use, for example housing, will have the effect of preventing grocery retail use. A 

restrictive covenant that places a restriction on the use of a shared car park may 

have the effect of restricting the size of grocery store that could be placed on the site 

or of making that site unattractive for grocery use. A restrictive covenant that 

prohibits petrol retailing on a site may effectively prevent the creation of a one-stop-

shop retail offer, which may have the effect of restricting the site’s grocery use.  

50. We also received evidence of restrictive agreements being imposed by local 

authorities in their capacity as landowners in circumstances in which, for example, 

the authority agreed not to allow other land owned by it or to be sold by it to be used 

by other grocery retailers. In a number of these cases the land benefiting from the 

exclusivity arrangement is not adjacent to the land occupied by the grocery retailer 

that has reached this agreement with the local authority.16 

51. Not all restrictive covenants in highly concentrated local markets will necessarily act 

as a barrier to entry. This is discussed further at paragraph 100 below. In particular, 

in some cases, a landsite would not have been suitable for grocery retailing even in 

the absence of the covenant. However, based on our review of the various restrictive 

covenants identified to us by grocery retailers, we consider that such instances are 

few in number.17 In assessing whether a landsite subject to a restrictive covenant is 

suitable for grocery retailing, we need to take into account the unlimited duration of 

most restrictive covenants and the possibility of individual land sites being combined 

with other land sites to establish a site suitable for grocery retailing. 

 
 
16Such a situation arose in relation to [ ]. 
17We found eight instances where a land site had a restrictive covenants but where we did not consider the land site to the 
suitable for grocery retailing. We did not go on to establish whether these land sites were in areas of high concentration.  
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52. During our investigation we were told of a number of different purposes for restrictive 

covenants, including the protection of non-grocery occupants of the land (eg block of 

flats above a store) and the protection of an existing grocery retail store's facilities 

(eg a car park). The situation in which the second of these examples arose was when 

land was sold including land used as a car-park adjacent to its store. We were also 

told of restrictive covenants negotiated to secure a future uplift in value should 

planning prospects or the purchaser's use of the property change.18 In four cases we 

were told of restrictive covenants said to mirror restrictions agreed to by the grocery 

retailer in section 106 agreements with local authorities. 

53. We accept that there may be various reasons for putting in place a restrictive 

covenant. However, our primary concern has been to identify where the object or 

effect of a restrictive covenant has been to establish a barrier to entry. Even where 

we are satisfied that restrictive covenants were not put in place with the specific 

intention of restricting grocery retail use, we have found them to act as barriers to 

entry in areas of high concentration. We have, however, considered the reasons why 

a restrictive covenant may have been put in place in our consideration of remedies 

(see paragraphs 101 to 103).  

54. Based on our analysis of highly concentrated local markets, and our review of the 

various restrictive covenants in these markets, we consider that 35 of the restrictive 

covenants we have reviewed are in local areas of high concentration and we 

consider that all of these act as barriers to entry in those markets. We set out our 

analysis of each individual market in annex A. 

 
 
18We note, however, that an alternative means of securing a benefit in future uplift in value is through an overage agreement 
(see further paragraph 102 below). 
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Exclusivity arrangements 

55. Under an exclusivity arrangement, a landowner (or developer) grants exclusivity to a 

grocery retailer and agrees not to allow another grocery retailer to operate from 

site(s) owned by the landowner. Exclusivity arrangements commonly arise in 

connection with the development of a retail park or shopping centre. The offer of 

exclusivity can be used to attract a grocery retailer to the development as a so-called 

‘anchor tenant’. We have been told that once the grocery retailer has agreed to open 

a store within the development, other tenants follow more readily and thus the 

commitment from the grocery retailer facilitates the letting of other units in the 

development. 

56. In some cases the restrictions arising from the exclusivity arrangement we have seen 

result in an outright ban on all grocery retailing within the shopping centre or retail 

park while in others the restriction is targeted at grocery stores of a particular size or 

to specifically named grocery retailers. Exclusivity arrangements can be unlimited in 

duration or last for a specified period. 

57. We also received evidence of exclusivity arrangements being entered into by local 

authorities in their capacity as landowners in circumstances in which, for example, 

the authority agreed not to allow other land owned by it to be used by other grocery 

retailers.19 In a number of these cases the land benefiting from the exclusivity 

arrangement is not adjacent to the land occupied by the grocery retailer that has 

reached this agreement with the local authority. 

58. As with restrictive covenants, we accept that there may be various reasons for the 

putting in place of an exclusivity arrangement. However, our primary concern has 

been to identify where the effect of such an arrangement has been to establish a 

 
 
19For example, [ ]. 
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barrier to entry. The purpose of an exclusivity arrangement has not led us to vary our 

finding as to when the arrangement represents a barrier to entry. We have, however, 

considered the reasons why an exclusivity arrangement may have been put in place 

in our consideration of remedies (see paragraph 121).  

59. We consider that each of the 31 exclusivity arrangements we have reviewed in local 

areas of high concentration represent a barrier to entry. An analysis of individual sites 

is set out in annex B.20 

Land bank sites 

60. Land banks are sites owned by grocery retailers and which are potentially available 

for development into retail stores or additional retail space. 

61. In our provisional findings, we observed that land may be purchased and held by a 

grocery retailer so as to frustrate entry by a rival grocery retailer. 

62. It is our view that nine of the land bank sites we have reviewed in local areas of high 

concentration raise barriers to entry or frustrate entry. An analysis of each individual 

site is set out in annex C. 

Leases and sub-leases to third parties 

63. We have analysed those situations in which a grocery retailer controls a land site and 

has granted a lease or sub-lease to a third party which is not a grocery retailer. We 

are concerned about these leases and sub-leases because they may restrict the 

availability of sites which may be suitable for grocery retail. In addition, sometimes 

the lease or the sub-lease as granted by the grocery retailer is for a smaller space as 

 
 
20We note that the annex does not contain analysis of every area of high concentration in which exclusivity arrangements act as 
a barrier to entry, in particular those where exclusivity arrangements were used to facilitate anchor tenancies. We will discuss 
these areas with the grocery retailers.  
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compared to the freehold or leasehold interest held by the grocery retailer, which 

makes it more difficult to reassemble the site into a space suitable for a grocery 

store.  

64. We distinguish between two situations: those where the grocery retailer in question 

owns the freehold and leases a site or a property to a tenant who is not a grocery 

retailer; and those where the grocery retailer is itself a tenant leasing a property or 

site from a third party landlord and proposes to grant a sub-lease to a third party who 

is not a grocery retailer. Our concern is that a store which could, in principle, be used 

by a competing grocery retailer, becomes unavailable when it is leased to a non-

grocery retailer. 

65. It is our view that 12 of the leases and sub-leases we have reviewed in local areas of 

high concentration raise barriers to entry or frustrate entry. An analysis of each 

individual site is set out in annex D. 

Results of our analysis 

66. Of the 265 landsites that we have looked at, we consider that 98 are in the relevant 

markets where a particular grocery retailer has a strong position that would be worth 

protecting. Of these, following our assessment of local factors we consider that 87 

controlled land sites are likely to be protecting existing stores by restricting entry in 

the relevant market. 

Remedies in relation to controlled land 

67. This section sets out our provisional decisions on remedies in relation to the 

controlled land holdings that we consider are acting as barriers to entry into highly 

concentrated local markets. In the following paragraphs we set out our reasoning and 

provisional decisions in relation to: 
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• restrictive covenants; 

• exclusivity arrangements; 

• land bank sites; and 

• leases to third parties. 

68. Although multiple stores and landholdings arising from replacement stores are also 

controlled land sites, they raise different issues and are discussed separately in 

paragraphs 215 to 244.  

Restrictive covenants 

69. The following paragraphs, first, set out the possible remedies in relation to restrictive 

covenants that we have considered, second, the views of the parties in relation to 

these remedies, and finally, our reasoning and provisional remedies decision in 

relation to restrictive covenants. 

70. There are two aspects to our possible remedies in relation to restrictive covenants. 

These are: 

• remedies to address existing restrictive covenants that are currently acting as 

barriers to entry in areas of high concentration; and 

• remedies to address future restrictive covenants that may act as a barrier to entry 

in areas of high concentration. 

71. The views of the parties are set out below. 

Views of the parties 

72. Morrisons, Sainsbury’s and Tesco told us that in their view restrictive covenants did 

not block entry. 
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73. Morrisons said that as regards restrictive covenants, in its view, the only justified 

remedy was that restrictive covenants should not prevent the entry of a competing 

grocery store (of a fascia not already present in the local area) in certain areas of 

high concentration.  

74. In its initial submission Sainsbury’s told us that its practice was not to impose 

restrictive covenants in disposing of its land, although it said that there had been 

some limited instances where it had imposed restrictive covenants. Sainsbury’s told 

us that it was willing to waive unilaterally the historic covenants that it held and would 

undertake not to impose any covenants on future disposals where the effect would 

be to prevent a competing retailer from using the land. Sainsbury’s later told us that 

its view was that restrictive covenants imposed by grocery retailers were unlikely to 

result in an adverse effect on competition. Accordingly, it did not believe that a 

retrospective or prospective prohibition on the imposition of restrictive covenants 

would be a proportionate remedy. 

75. Tesco told us that any forward-looking remedy relating to restrictive covenants 

should not increase the administrative burden on both retailers and regulators. 

76. Asda accepted that there may be circumstances in which restrictive covenants may 

restrict competition.  

77. Marks and Spencer told us that it favoured a prohibition on any restrictive covenants 

that have the effect of reducing the likelihood of land being used for a competing 

grocery retail store, and it suggested a presumption of illegality unless certain criteria 

are fulfilled. It recognized, however, that it could be difficult to define these criteria 

clearly upfront. It said that as regards a requirement on grocery retailers to write to all 

parties informing them that restrictive covenants would not be enforced, the retailer 
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may face difficulty in establishing which restrictive covenants have the effect of 

reducing the likelihood of the land being used for a competing grocery retail store and 

in identifying the parties who are subject to such restrictive covenants and exclusivity 

arrangements. 

78. Similarly, Waitrose was not, in principle, against the prohibition of restrictive 

covenants or the prohibition of grocery retailers from enforcing restrictive covenants 

or other agreements that have the effect of reducing the likelihood of land or stores 

being used by competitors. 

79. [ ] has identified a number of restrictive covenants from which it benefits but which 

it would be prepared to see removed or not enforce. 

Remedies to address restrictive covenants currently acting as a barrier to entry in 
highly concentrated markets 

80. We considered whether it would be possible to implement measures effectively to 

address the AEC we have identified without requiring restrictive covenants to be 

released. Since the restrictive covenants we identified in existing areas of high 

concentration were, in our view, already acting as a barrier to entry or frustrating 

entry, we did not consider that there any means of addressing this aspect of the AEC 

other than requiring their release.  

81. In relation to the 35 restrictive covenants referred to in paragraph 54 above, we have 

therefore provisionally decided to require the grocery retailer that benefits from the 

restrictive covenant in question to release the burdened party from the restrictive 

covenant by entering into a deed of release. In addition, the grocery retailer should 

make a full and proper application to the Land Registry to remove the restrictive 

covenant from the Charges Register. In the interests of achieving a timely remedy, 
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we have provisionally decided that the grocery retailers should take these steps as 

soon as possible.  

82. Four of the 35 restrictive covenants we identified are in Scotland. We note that 

following the coming into force of the Abolition of Feudal Tenure etc. (Scotland) Act 

2000, restrictive covenants are no longer enforceable in Scotland.21 This Act 

provides that real burdens (ie conditions on land) in feudal deeds (such as 

restrictions on the use to be made of property) will cease to be enforceable by 

superiors. On this basis we currently see no need to require the release of the 

restrictive covenants that we have identified as barriers to entry in areas of high 

concentration in Scotland. 

83. As explained above, no retailer was able to provide us with comprehensive records 

of restrictive covenants for the period prior to 2000. However, bearing in mind the 

number of those restrictive covenants for which the retailers did provide us with 

records that we have identified barriers to entry in areas of high concentration we 

consider it very likely that some restrictive covenants for which records have not 

been provided to us will also be barriers to entry in areas of high concentration. We 

have therefore considered how to address those restrictive covenants which are in 

areas of high concentration but in relation to which we have no information.  

84. We wish to ensure that any existing restrictive covenants in highly concentrated local 

areas do not continue to give rise to an adverse effect on competition. However, 

noting that the existence of a restrictive covenant will have affected the value of the 

land in past transactions, we do not wish to interfere with existing restrictive 

covenants which do not give rise to an adverse effect on competition. We have 

therefore provisionally decided to require grocery retailers to release burdened 
 
 
21Land previously held feudally will be converted into simple ownership. Vassals will become owners and superiors will 
disappear. All remaining feuduties will be extinguished.  
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parties from existing restrictive covenants which have as their object or effect the 

restriction of grocery retailing in all local areas of high concentration.  

85. In addition, we have provisionally decided that any burdened party who wishes to 

have an existing restrictive covenant released will make an application to the OFT 

and the OFT will carry out an assessment of the local area in order to determine 

whether it is in fact highly concentrated. We envisage that the OFT would be in a 

position to provide such guidance and do not expect there to be a large number of 

applications to the OFT for such guidance.  

86. We considered the methodology which the OFT should use in order to analyse a 

local market for this purpose. We considered, in particular, whether the OFT should 

apply the same test as it will be asked to apply in connection with our planning 

remedy (which we refer to as the ‘competition assessment’) or undertake the same 

analysis that we have undertaken when considering local areas of high 

concentration. The competition assessment will be used by the OFT in the context of 

our planning remedy. It is clear, certain and easy to apply, which we consider 

represents a considerable advantage over an approach that would see the OFT 

replicate the more nuanced analysis we undertook when considering local areas of 

high concentration. We therefore believe that it is appropriate for the OFT to use this 

test when considering existing restrictive covenants that are brought to its attention 

since this would achieve an effective and practicable remedy. We note that some 

areas may not be categorised as highly concentrated using the competition 

assessment which would have been so categorised using the CC’s analysis. This 

means that we do not expect grocery retailers to be disadvantaged by the OFT 

applying the competition assessment instead of our test, and, indeed, some might 

benefit from this. We consider this to be acceptable since it enables us to achieve an 

effective and practicable remedy. 
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87. If the local area is found to be highly concentrated, the grocery retailer in question will 

enter into a deed of release with the burdened party, releasing that party from the 

restrictive covenant. Given that our analysis of restrictive covenants has shown them 

to constitute a barrier to entry wherever they are in place in an area of high 

concentration, we do not consider it necessary to require the OFT to demonstrate a 

specific effect on grocery retailing before the retailer releases the burdened party 

from the restrictive covenant.  

Remedies in relation to future usage of restrictive covenants 

88. The remedies we have provisionally decided to put in place in relation to existing 

restrictive covenants, discussed above, will deal with existing barriers to entry as a 

result of those restrictive covenants. However, given that wherever we have identified 

a restrictive covenant in an area of high concentration we have considered it to be a 

barrier to entry, we consider that in order effectively to remedy the AEC we have 

identified in relation to local market concentration, we need to ensure that restrictive 

covenants are not put in place in the future with the effect of creating new barriers to 

entry.  

89. With this aim in mind, we have considered: 

• total prohibition on the use of restrictive covenants; 

• prohibition only in areas of high concentration; and 

• notification of restrictive covenants to the OFT for individual assessment based 

on their effect. 

We discuss each of these options separately below and then set out our assessment 

of them.  
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Absolute prohibition on restrictive covenants in the future 

90. We considered whether grocery retailers should be prohibited from imposing or 

entering into restrictive covenants which have as their object or effect the restriction 

of grocery retailing in the future. In particular, we noted that the recommendations we 

have provisionally decided to make (see paper on controls on future growth) on the 

introduction of a competition test are designed to ensure that areas of high 

concentration do not emerge in the future, and we have considered whether a 

prohibition on future restrictive covenants was necessary in the light of this.  

91. We note that our competition test remedy is only capable of implementation by others 

and is therefore not a remedy that we can be sure will be implemented. We further 

note that, even if our recommendations on a competition test are implemented, the 

competition test will not always deal with store closures and restrictive covenants are 

often imposed in such circumstances. In addition, although we are keen to see our 

recommendations on the competition test implemented in a timely fashion, we accept 

that there will inevitably be a delay before any competition test comes into force. For 

these reasons, we believe that it is important to put in place a remedy that directly 

addresses restrictive covenants in the future and has an effect quickly.  

92. It could be argued that restrictive covenants imposed on land formerly used for 

grocery retailing, encourages retailers to locate to better sites (either because of 

location or because of store sited on it). This in turn might benefit customers. 

However, the effect of the restrictive covenant is to decrease the opportunities for a 

grocery retailing seeking a site for a store and is a barrier to entry. The benefit to 

consumers as a result of the new store is therefore offset by the adverse effect on 

competition that results from the persistence of an area of high concentration. 

Overall, then, restrictive covenants on former stores in areas of high concentration 

are a cause for concern. 
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93. We also considered whether a remedy that stopped short of an absolute prohibition 

on restrictive covenants might be effective, for example limiting the permitted 

duration of restrictive covenants or the areas in which they could be imposed. This is 

dealt with below. However, we note that an absolute prohibition on the use of 

restrictive covenants in the future has the considerable advantage of being a robust 

and certain remedy.  

No restrictive covenants in areas of high concentration in the future 

94. We considered whether we should prohibit grocery retailers from imposing restrictive 

covenants with the object or effect of restricting grocery retailing in the future only in 

areas of high concentration. In principle this approach is attractive as it corresponds 

to the circumstance in which we have found restrictive covenants to be a significant 

barrier to entry. However, we are concerned that such a remedy would not be 

practicable and—to the extent that it was practicable—would be more costly and less 

certain than a general prohibition on the use of restrictive covenants in the future.  

95. Ideally, the areas in which restrictive covenants would be prohibited would be 

established using analysis similar to that we have used in identifying areas of high 

concentration. However, the analysis that we have undertaken in order assess 

whether an area is one of local market concentration has been time-consuming and 

data-intensive. If it were necessary to perform similar analysis in order to assess 

whether a restrictive covenant could be entered into this could lead to considerable 

delay in land transactions, considerable uncertainty for the parties to those 

transactions, as well considerable cost both to the parties and to whichever body 

were performing the analysis (most likely the OFT). Costs could be reduced if the 

analysis were conducted using the data we have used in this inquiry, but this would 

become out of date over time and would need to be refreshed.  
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96. We note that it would be possible to establish some mechanistic rules of thumb that 

retailers might use to assess themselves whether an area was highly concentrated 

and therefore a restrictive covenant could be imposed. However, we consider that 

such self-assessment would be inherently problematic as, for example, retailers may 

lack reliable and up-to-date data on the floorspace of their competitors in a given 

area. There would also be a risk that self-assessment would in practice allow 

retailers to impose restrictive covenants with a view to releasing them only if 

challenged.  

97. Alternatively, the burden of assessment could be reduced by creating a presumption 

that restrictive covenants were prohibited unless a retailer was able to demonstrate 

that the covenant it wished to impose was not in an area of high concentration. This 

should result in the OFT needing to asses fewer areas than if all future restrictive 

covenants needed to be assessed by it. However, the analysis that the OFT would 

need to perform in relation to each covenant, and the effect in delaying commercial 

transactions and creating uncertainty still seems likely to be significant.  

98. In addition, we note that although a restrictive covenant may be permitted at a 

particular point in time when it relates to a site in an area that is not highly 

concentrated it is quite possible that the area may become highly concentrated in the 

future, at which point the restrictive covenant will may become a significant barrier to 

entry. In addition to our concerns about the practicability of this option, then, we also 

have concerns about its effectiveness over time.  

Time limited restrictive covenants in the future 

99. We considered whether it would be appropriate to impose a restriction on the 

duration of restrictive covenants imposed either in local areas of high concentration 

or in all local areas. It is our view that although restrictive covenants which apply in 
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perpetuity have the most harmful effects even restrictive covenants which have a 

limited duration frustrate entry, making entry more difficult or more time-consuming 

and for this reason also give rise to concerns.22 We therefore have concerns about 

the effectiveness of this option. In addition, we consider that it would be difficult to 

monitor compliance with such a remedy—it would be impractical to monitor the 

inclusion of an appropriate time limit in every case and it may not be realistic to rely 

on challenges to the covenants as the existence of the covenant may deter 

development in itself.  

Assessment of remedy options in relation to future restrictive covenants 

100. We have observed cases where we have been told that a restrictive covenant has 

been imposed on land which is not suitable for grocery retailing. If the site in question 

is not suitable for grocery retail, we do not see the purpose that would be served by 

the restrictive covenant in question or any problem in prohibiting it. In addition, we 

note that the effect of releasing the restrictive covenant is not to require that a 

grocery retail store be constructed on the site, but rather that a restriction on the site, 

often expressed to be in perpetuity, is lifted. The local authority can then decide how 

land should be used in accordance with its development plan.  

101. As explained in paragraph 52 above, we have observed cases where a restrictive 

covenant has been put in place to protect an existing grocery store’s facilities, such 

as a car park. For example, Sainsbury’s told us that in respect of land benefiting from 

restrictive covenants requiring adjacent land to be used for non-grocery retailing, the 

purpose had been to protect the infrastructure of an existing store by avoiding an 

additional burden being placed on the existing store’s car-park by the neighbouring 

store’s customers. It argued that this was a customer benefit. Even if we did accept 

that this is a relevant customer benefit we do not consider that this outweighs the 

 
 
22We have identified eight out of the 35 restrictive covenants that raise concerns which are limited in duration. 
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competition concerns which arise. Our view is that it is preferable to allow grocery 

retailers to make commercial decisions about the best sites for stores without the 

limitation of restrictive covenants imposed by their competitors.  

102. In cases where we have been told that a restrictive covenant has been negotiated to 

secure a future uplift in value should planning prospects or the purchaser’s use of the 

property change, we do not consider that this outweighs the competition concerns 

which arise. There are other means of achieving a similar outcome which are unlikely 

to raise competition concerns. We understand, for example, that overage 

agreements can be entered into on the sale of land, which include provision for a 

sharing of the increase in value of a site. We have been told that such agreements 

are standard practice and that their duration can be limited, but in any event, they 

involve no restriction on the use of the land. The basis of the sharing of the value is 

agreed as part of the land sale transaction. Restrictive covenants, in comparison, 

often bind successors to the title of the land and although the land could be released 

from the restriction, there would be uncertainty about whether such release would be 

granted and at what price.  

103. We have considered issues relating to enforceability of restrictive covenants. We 

have noted that restrictive covenants which are personal in nature do not run with the 

land. If a restrictive covenant is personal in nature, successors in title will not be 

bound by the restriction, unless contractual conditions provide to the contrary. While 

noting that the precise wording of the restrictive covenant needs to be considered in 

each case, it is our view that a restrictive covenant expressed to be for the benefit of 

stores belonging to a particular retailer in a particular local area might be more likely 

to be viewed as personal and thus would not run with the land as a matter of land 

law. Nonetheless, in our view even restrictive covenants which may not be 

enforceable have a deterrent effect.  
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104. As we noted in paragraph 82, following the coming into force of the Abolition of 

Feudal Tenure etc. (Scotland) Act 2000, restrictive covenants are no longer 

enforceable in Scotland. Thus insofar as our proposed remedies impact upon the 

ability of grocery retailers to impose restrictive covenants restricting grocery retailing, 

they will have only a limited effect in Scotland. 

105. Noting our concerns about the effectiveness and practicability of the other remedy 

options in relation to future restrictive covenants, we favour a prohibition on the use 

of any restrictive covenant by a grocery retailer in the future that has the object or 

effect of restricting grocery retail use. As we do not consider that any of the other 

options we have identified would constitute an effective remedy, we are satisfied that 

we this represents the least cost, least intrusive effective remedy. However, in 

assessing the reasonableness of this option we have considered the costs and wider 

implications of such a remedy.  

106. In the future it will be possible for parties to take account of a prohibition on restrictive 

covenants which restrict grocery retailing into their negotiations on price. Other 

means are likely to be available to parties to protect amenities, secure customer 

benefits or secure future uplifts in the value of a property which do not prevent, 

restrict or distort competition.  

Restrictive covenants and s.106 agreements 

107. We have found a number of restrictions on land use that have been notified to us as 

restrictive covenants but which are in fact restrictions resulting from s106 

agreements, which are reached between the grocery retailer and the local planning 

authority as a condition of securing planning permission for the grocery store. For 

example, in [ ] relocated a store, moving from an industrial area with minor roads 

and a store which had an unsatisfactory car park to new premises in a better area. 
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The local authority was supportive of the relocation and required [ ] to relinquish 

planning consent for the old store when as a condition of consent being granted for 

the new one. The local council was then able to decide on a more appropriate use for 

the site of the old store.  

108. It seems to us that these restrictions on land use have the same effect as restrictive 

covenants and we have therefore included them in our analysis of restrictive 

covenants as a barrier to entry. However, we recognize that it will not be possible for 

a grocery retailer unilaterally to lift such a restriction; lifting the restriction will require 

the agreement of the local planning authority. We understand that it is open to 

anyone to apply to a local planning authority for the lifting of such restrictions, and we 

would expect that a grocery retailer wishing to use land in contravention of such a 

restriction would indeed apply for it to be lifted. We have therefore provisionally 

decided to recommend to local planning authorities that when they receive 

applications for lifting such restrictions, they have regard to the adverse effect of the 

restriction on competition in reaching their decision. Furthermore, we have 

provisionally decided also to recommend to local planning authorities not to enter into 

such agreements in the future.  

Relevant customer benefits 

109. The only possible relevant customer benefit we have identified as resulting from 

restrictive covenants is where they facilitate the creation of new and better stores. It 

should be noted that this would only constitute a relevant customer benefit where the 

newer, better store would not have been created absent the restrictive covenant. It is 

not clear to us in relation to how many restrictive covenants this is the case. 

However, in any case, as discussed in paragraph 53 above, we consider that any 

such benefit would be offset by the adverse effect on competition in the local area 
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resulting from the covenant. Overall, we do not consider it appropriate for us to 

modify our chosen remedy in order to preserve any such benefit.  

Provisional decision on remedies in relation to restrictive covenants 

110. We have provisionally decided that the following measures would constitute a 

comprehensive, reasonable and practicable solution to the adverse effect on 

competition that we have found results from the use of restrictive covenants by 

grocery retailers:  

• grocery retailers will be required as soon as possible to release existing 

restrictive covenants in areas of high concentration23;  

• grocery retailers will be required to release any existing restrictive covenant that 

has the object of effect of restricting grocery retail use, and which the burdened 

party has notified to the OFT and which the OFT has said exists in an area of 

high concentration;  

• grocery retailers will be required not to impose in the future restrictive covenants 

that have as their object or effect the restriction of grocery retail use;  

• as an anti-avoidance measure, grocery retailers will be required not to enter into 

contracts which are similar in effect to restrictive covenants limiting grocery 

retailing;  

• where a restriction requires the agreement of a local planning authority in order to 

be lifted we recommend that the local planning authority has regard to the 

adverse effect on competition resulting from the restriction in reaching its 

decision; and 

• we recommend that local planning authorities do not enter into agreements 

restricting grocery retail use in future.   

 
 
23The result s of our analysis of restrictive covenants is set out in an annex, which shows those we have identified as acting as 
barriers to entry in areas off high concentration. However there may be additional restrictive covenants in areas of high 
concentration that we have not specifically analysed and these are also included in the scope of our remedy.  
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Exclusivity arrangements 

111. The following paragraphs, first, set out the possible remedies in relation to exclusivity 

arrangements that we have considered, second, the views of the parties in relation to 

these remedies, and finally, our reasoning and provisional remedies decision in 

relation to exclusivity arrangements. 

112. There are two aspects to our possible remedies in relation to exclusivity 

arrangements. These are: 

• remedies to address existing exclusivity arrangements that are currently acting as 

barriers to entry in existing areas of high concentration; and 

• remedies to address future exclusivity arrangements that may act as a barrier to 

entry in areas of high concentration. 

113. We note that while grocery retailers benefit from exclusivity arrangements, it is 

usually a third party, such as a developer or a local authority, which grants 

exclusivity. We recognize that any effective remedy aimed at addressing the 

competition concerns arising from exclusivity arrangements must take into account 

the involvement of third parties not subject to the Inquiry. This is dealt with further at 

paragraph 135 below. 

114. The views of the parties are set out below. 

Views of the parties 

115. Sainsbury’s told us that the removal of exclusivity arrangements would be 

disproportionate and unnecessary. It said that it would undermine the risk appraisal 

that property developers and grocery retailers would have undertaken when 

assessing the investment they were prepared to make to enter a particular scheme. 
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Sainsbury’s said that any prospective remedy on exclusivity arrangements would be 

ineffective and disproportionate.  

116. Tesco told us that exclusivity agreements were objectively justified as they were a 

key device to attract anchor tenants and facilitate development. Tesco said that their 

removal would therefore have a significant effect on commercial developers not 

otherwise subject to our inquiry. Tesco said that the prohibition of such agreements 

was not justified, and suggested that we should categorize agreements in a way 

which recognized that many have a pro-competitive object, such as providing 

incentives to a grocery retailer to take an anchor tenancy. Tesco told us that in its 

view there was legislative support for exclusivity arrangements in the form of the 

Land Agreements Exclusion Order. We set out our views on the Exclusion Order at 

paragraphs 192 to 206 below.  

117. Tesco said that if we were minded to specify a minimum period for which exclusive 

arrangements should be enforceable, a period of 15 years would be appropriate. 

However, on another occasion when asked what duration might be reasonable if we 

were minded to limit the length of exclusivity arrangements, Tesco said that a period 

of three to five years would be appropriate. 

118. Asda accepted that there may be circumstances in which exclusivity arrangements 

may restrict competition. Marks and Spencer was of the view that all exclusivity 

arrangements that have the effect of reducing the likelihood of the land being used 

for a competing grocery retail store should be prohibited, suggesting there could be 

presumption of illegality as regards exclusivity arrangements unless certain criteria 

are fulfilled. 
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119. Tesco and Sainsbury’s told us that without protection of exclusivity arrangements, 

they would not have been prepared to enter a number of schemes. 

120. [ ] has identified a number of exclusivity arrangements from which it benefits but 

which it would be prepared to see removed or not enforce.  

Remedies to address exclusivity arrangements currently acting as a barrier to entry 
in existing areas of high concentration 

121. In relation to the 31 exclusivity arrangements in existing areas of high concentration 

referred to in paragraph 59 above, we have distinguished between exclusivity 

arrangements which arise from a situation where an anchor tenant is needed to 

facilitate a development (see further paragraph 55 above), where there are risks 

associated with being the first retailer to commit to a site and other situations. We 

treated exclusivity arrangements as anchor tenancies when (i) a grocery retail store 

is in a shopping centre or retail park and (ii) the exclusivity arrangement relates to the 

same shopping centre or retail park.  

122. As set out in the annex, we have provisionally decided to require the grocery retailer 

that benefits from the exclusivity arrangement in question either to (i) agree with the 

other party to the agreement in question that they will take no steps to enforce the 

agreement or (ii) agree with the other party to the agreement in question that they will 

take no steps to enforce existing exclusivity agreements that have been in place for 

more than five years from the store opening. This means, for example, that a grocery 

retailer would immediately be unable to enforce an existing exclusivity arrangement 

put in place in 2000, but would be able to take steps to enforce an existing exclusivity 

arrangement put in place in 2005 for a further two years.  

123. We considered whether grocery retailers should be prohibited from enforcing all 

existing exclusivity arrangements in areas of high concentration. But we noted that 
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commercial property transactions have taken place on the basis of these 

arrangements and we accepted that it was possible that some of the stores currently 

benefiting from these exclusivity arrangements may not have opened in their 

absence. We therefore took the view that it would not be appropriate immediately to 

curtail the enforcement of all exclusivity arrangements. Given that we have found 

these exclusivity arrangements currently to be acting as barriers to entry in areas of 

high concentration, we consider that it is important for us to put in place an effective, 

timely remedy. Overall, we consider that preventing grocery retailers from enforcing 

those arrangements that have been in place for five years or more strikes the right 

balance in this case.  

124. The precise remedy will depend on the particular exclusivity arrangement in question, 

but full details are set out in the annex.  

125. It is possible that existing exclusivity arrangements are in place that act as a barrier 

to entry in areas of high concentration but of which we are not currently aware. As 

with restrictive covenants, bearing in mind the number of those exclusivity 

arrangements of which we are aware that we have identified barriers to entry in areas 

of high concentration we consider it very likely that some of those arrangements of 

which we are not currently aware will also be barriers to entry in areas of high 

concentration. We wish to ensure that any exclusivity arrangements in highly 

concentrated local areas do not continue to give rise to an adverse effect on 

competition. We have therefore considered how to address those exclusivity 

arrangements which are in place in areas of high concentration but in relation to 

which we have no information.  

126. We considered whether we should take a different approach in relation to exclusivity 

arrangements that we were satisfied had been required to secure an anchor tenant. 
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However, we did not consider that we were able to reach a firm view on whether an 

exclusivity arrangement had been necessary to secure the anchor tenancy or 

whether indeed that particular exclusivity arrangement had been necessary. We also 

noted that we had taken account of the fact that commercial transactions had taken 

place on the basis of such arrangements in provisionally decided on a five year time 

limit for the enforcement of exclusivity arrangements. We therefore provisionally 

decided to make no exception to our remedy for exclusivity arrangements 

underpinning anchor tenancies. Our remedy will apply to all exclusivity arrangements 

in areas of high concentration.  

127. In addition, we have provisionally decided that any party who is adversely affected by 

the exclusivity arrangement and wishes to receive confirmation that the exclusivity 

arrangement will not be enforced can make an application to the OFT. The OFT will 

carry out an assessment of whether the exclusivity arrangement is in a highly 

concentrated local area (in accordance with the ‘competition assessment’ set out fully 

in the context of our planning remedy). We envisage that the OFT would be in a 

position to provide such guidance and do not expect there to be a large number of 

applications to the OFT for such guidance. 

128. If an exclusivity arrangement is in an area of high local concentration it must not be 

enforced by a grocery retailer beyond five years from store opening.  

Remedies to address future exclusivity arrangements that may act as a barrier to 
entry in highly concentrated markets  

129. The remedies we have provisionally decided to put in place in relation to existing 

exclusivity arrangements, discussed above, will deal with existing barriers to entry as 

a result of those arrangements. However, given that wherever we have identified an 

exclusivity arrangement in an area of high concentration we have considered it to be 

a barrier to entry, we consider that in order effectively to remedy the AEC we have 
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identified in relation to local market concentration, we need to ensure that exclusivity 

arrangements are not put in place in the future with the effect of creating new barriers 

to entry.  

130. With this aim in mind, we have considered: 

• total prohibition on the use of exclusivity arrangements; 

• prohibition only in areas of high concentration; and 

• notification of exclusivity arrangements to the OFT for individual assessment 

based on their effect. 

We discuss each of these options separately below. 

Absolute prohibition on exclusivity arrangements in the future 

131. We considered whether there were circumstances in which an exclusivity 

arrangement could be justified. We noted that an exclusivity arrangement effectively 

allows the person benefiting from it to enjoy a monopoly in the area covered by it, 

thereby directly reducing competition and choice for consumers. However, we also 

noted that exclusivity arrangements may provide an incentive for investment that 

would not otherwise take place, which may benefit consumers. It may be the case, 

for example, that an exclusivity arrangement facilitates an anchor tenancy without 

which a shopping centre or retail park development would not have taken place. It 

may also be the case that a retailer would not undertake investment around a new 

store without that agreement. We note that many grocery retailers that entered the 

market in Northern Ireland entered into exclusivity arrangements. 

132. While we seek to remedy the adverse effects on competition that we have identified, 

an effective remedy should not prevent the development of new grocery retail stores. 

We have considered whether it would be possible to distinguish between exclusivity 

arrangements relating to schemes which would go ahead in the absence of the 
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exclusivity arrangement (which would not be permitted) and exclusivity arrangements 

relating to schemes which would not go ahead in the absence of the exclusivity 

arrangement (which would be permitted). The number of grocery retailers interested 

in the scheme could serve as an indication as to whether the development needs an 

anchor tenant to proceed; however, it is our view that in practice it would be difficult 

to draw such a distinction. Therefore we do not think that an effective remedy could 

readily distinguish between exclusivity arrangements which underpin investment and 

those which do not.  

133. It is our view that geographical proximity between the land sold or leased to the 

grocery retailer and the land which is subject to the exclusivity arrangement indicates 

that the exclusivity arrangement is related to the development. We have noted 

instances where exclusivity arrangements seemed to us to extend far beyond the 

area around a new store.24 We consider that in general it is highly undesirable for 

any exclusivity arrangements to extend beyond the area surrounding a store. We 

therefore considered whether to prohibit such exclusivity arrangements in our 

remedy. In particular, we considered whether to prohibit exclusivity arrangements 

that did not involve an area or areas adjacent to a store. However, we considered 

this approach likely to be problematic to implement in practice. It may simply result in 

exclusivity arrangements being extended to cover not only the area that the retailer 

or the developer wishes to see covered but also the area between that area and the 

store in order to establish adjacency. We also acknowledge that there will be cases 

where it is reasonable for an exclusivity arrangement to cover an area not adjacent to 

a store (eg a car park that is across a road). Given this, we considered it preferable 

not to distinguish in our remedies between those exclusivity arrangements covering 

areas adjacent to stores and those not.  

 
 
24[ ] 
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134. Given that we have not found any practicable means of identifying where an 

exclusivity arrangement does genuinely underpin investment, we consider that our 

remedy will need to apply to all exclusivity arrangements. We are concerned that a 

blanket prohibition on all exclusivity arrangements would risk reducing incentives for 

future investment. We have therefore considered other measures that stop short of a 

blanket prohibition.  

135. We considered that an absolute prohibition on all exclusivity arrangements would not 

be appropriate since often it is a landowner or developer which grants exclusivity 

rather than a grocery retailer and it is not appropriate for us to impose a remedy on 

landowners and developers who are not party to this Investigation. 

Prohibition on exclusivity arrangements in areas of high concentration in the future 

136. We considered whether it would be appropriate to prohibit grocery retailers from 

taking steps to enforce exclusivity arrangements in areas of high concentration. As 

explained in paragraphs 94 to 98 in relation to restrictive covenants, we do not 

consider that identifying future areas of high concentration will be straightforward. 

Similarly, we consider that prohibiting exclusivity arrangements in areas of high 

concentration will generate commercial uncertainty and would delay commercial 

transactions. For the reasons set out in paragraphs 94 to 98 in relation to restrictive 

covenants, we do not consider it appropriate to prohibit exclusivity arrangements in 

areas of high concentration. 

Time-limited exclusivity arrangements in the future 

137. We have also considered whether it would be appropriate to limit the duration of all 

exclusivity arrangements which grocery retailers may enter into or enforce. It would in 

our view allow developments to proceed, including those that for which the grocery 
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store is the anchor store, while addressing our concerns over the duration of the 

period of exclusivity. 

138. By way of analogy, we considered the merger regime which permits restrictions on 

competition for limited periods25, acknowledging that there is a balance to be struck 

between the interests of a purchaser and competition considerations. Non-

competition clauses often arise in the context of an acquisition by one undertaking of 

all or part of another undertaking. Such clauses, if properly limited, are generally 

accepted as essential if the purchaser is to receive the full benefit of any goodwill 

and/or know-how acquired with any tangible assets. The terms of the clause must 

not, however, exceed what is necessary to attain that objective. In general terms, a 

three year period will normally be acceptable where both goodwill and know-how 

have been acquired, and a period of two years where only goodwill is involved. 

Longer periods may be acceptable depending on individual circumstances. It is our 

view that this is a helpful analogy and we analyse whether a two or three year period 

might be an appropriate duration for an exclusivity arrangement further below. 

139. One of the grocery retailers ([ ]) suggested to us that 20 years would be a 

reasonable period for exclusivity arrangements as this was the time necessary to 

achieve a full return on an initial investment. However, in considering the time period 

for which exclusivity arrangements should be permitted, we are aiming to strike the 

right balance between the need to provide some protection for an investment in order 

to secure that investment in the first and the need not unduly to restrict competition. 

We do not consider that a 20-year exclusivity period, or anything in the order of 20 

years, would represent a reasonable balance. Indeed, we consider that if we allowed 

exclusivity arrangements in the order of 20 years we would not be achieving a 

comprehensive remedy to this aspect of the AEC in local market concentration. We 

 
 
25See further OFT 516 Mergers—substantive assessment guidance at paragraph 11.20. 
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also note that where our restrictions apply to exclusivity arrangements in the future 

grocery retailers will be able to make their investment decisions in the knowledge that 

any exclusivity arrangement will not be permitted to last for more than five years from 

the store opening.  

140. It is difficult to identify a particular number of years which is appropriate in every case 

in which there is an exclusivity arrangement arising from the situation where an 

anchor tenant is needed to facilitate a development because each case is different. 

We have sought to balance the interests of grocery retailers, third parties and the 

public and the need to facilitate investment against our view that exclusivity 

arrangements which restrict grocery retailing raise competition concerns. Overall, we 

consider that preventing grocery retailers from entering into or enforcing exclusivity 

arrangements that cover periods of more than five years strikes the right balance in 

this case.  

141. For the reasons set out in paragraph 136 above, we do not consider it appropriate to 

limit any restriction on the time period covered by future exclusivity arrangements to 

areas of high concentration. Exclusivity arrangements in local areas which are not 

highly concentrated would also be subject to the limitation. This avoids the 

uncertainty and delay that would be involved in a concentration analysis in each 

case.  

Assessment of remedy options in relation to exclusivity arrangements in the future 

142. We have observed cases where we have been told that an exclusivity arrangement 

relates to land which is not suitable for grocery retailing. If the site in question is not 

suitable for grocery retail, we do not see the purpose that would be served by the 

exclusivity arrangement in question which specifically prohibits grocery retailing or 

any problem in requiring it not to be enforced. In addition, we note that the effect of a 
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grocery retailer not enforcing the exclusivity arrangement is not to require that a 

grocery retail store be constructed on the site, but rather that a restriction on the site, 

often expressed to be in perpetuity, is lifted. The local authority can then decide how 

land should be used in accordance with its development plan.  

143. Since we recognize that exclusivity arrangements are often entered into not by 

grocery retailers themselves but by developers or local authority to the benefit of 

grocery retailers, we consider it appropriate that our remedy should be expressed as 

a prohibition on grocery retailers’ entering into or seeking to enforce exclusivity 

arrangements. Noting our concerns about the practicability of a prohibition on 

exclusivity arrangements in areas of high concentration, and also our concern about 

the effectiveness of such a remedy over time, we consider that any remedy relating 

to future exclusivity arrangements must apply to all such arrangements, whether in 

areas of high concentration or not. We consider that a prohibition on grocery retailers 

enforcing exclusivity arrangements that have been in place for more than five years 

strikes the right balance between the need to maintain incentives to invest and the 

need to ensure that competition is not unduly restricted. 

Exclusivity arrangements granted by local authorities 

144. As set out in paragraph 57 above, in some cases exclusive arrangements which 

benefit grocery retailers are granted by local authorities.26 In highly concentrated 

local areas this raises the same concerns as those cases when exclusivity is granted 

by a developer. 

145. We have already discussed the difficulties associated with identifying areas of high 

concentration (see paragraphs 94 to 98 above). We have also noted the fact that 

areas that are not highly concentrated at the time an exclusivity arrangement is 

 
 
26For example, [ ]. 

 48



entered into may become highly concentrated in the future. We do not consider that it 

would be appropriate to ask local authority to conduct an assessment of 

concentration before entering into an exclusivity arrangement. We have therefore 

provisionally decided, in line with our remedy in relation to other future exclusivity 

arrangements, to recommend to local authorities that they do not enter into 

exclusivity arrangements with the object or effect of restricting grocery retail use for 

periods of more than five years from the store opening.  

Relevant customer benefits 

146. We have identified two possible relevant customer benefits we have identified as 

resulting from exclusivity arrangements. The first is where they facilitate the new 

developments by ensuring the presence of an anchor tenant. However, it is important 

to note the exclusivity arrangement would only constitute a relevant customer benefit 

if the anchor tenant would not otherwise have come into the development and if their 

absence would have resulted in a poorer retail offer at the development. The second 

possible relevant customer benefit from exclusivity arrangement is where they 

facilitate the entry of a store into an area where the store would not otherwise have 

opened. However, again, this would only be a relevant customer benefit where the 

new store was valued by customers and would not otherwise have opened.  

147. It is not clear to us how many exclusivity arrangements have produced such benefits. 

However, we have already taken the extent to which we consider exclusivity 

arrangements are needed to facilitate development into account (see paragraph 140 

above) in deciding to limit their duration to five years, rather than imposing an outright 

prohibition. We consider that time limiting them in this way strikes the right balance 

between the need to facilitate development and the need not unduly to restrict 

competition. Overall, having considered these relevant customer benefits, we do not 
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consider that we should modify our chosen remedy in relation to exclusivity 

arrangements. 

Provisional decision on remedies in relation to exclusivity arrangements 

148. We have provisionally decided that the following measures would constitute a 

comprehensive, reasonable and practicable solution to the adverse effect on 

competition that we have found results from the use of exclusivity arrangements that 

restrict grocery retail use: 

• grocery retailers will be required not to enforce any existing exclusivity 

arrangement which is an area of high concentration27 more than five years from 

the store opening. Grocery retailers may seek guidance from the OFT on whether 

an area is highly concentrated;  

• grocery retailers will be required not to enter into or seek to enforce any 

exclusivity arrangement in the future that covers a period of more than five years 

from the store opening; and 

• local authorities will be recommended not to enter into any exclusivity 

arrangement in the future that has the object or effect of restricting grocery retail 

use for a period of more than five years from the store opening. 

Land bank sites 

149. The following paragraphs, first, set out the possible remedies in relation to land bank 

sites that we have considered, second, the views of the parties in relation to these 

remedies, and finally, our reasoning and provisional remedies decision in relation to 

land bank sites. 

 
 
27Annex B contains the results of the analysis we undertook of exclusivity arrangements about which we were told. It identifies a 
number of such arrangements that we consider are acting as barriers to entry in areas of high concentration. There may be 
other exclusivity arrangements that have the same effect and which we have not specifically analysed. 
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150. There are two aspects to our possible remedies in relation to land bank sites. These 

are: 

• remedies to address those existing land bank sites that we consider are currently 

acting as barriers to entry in existing areas of high concentration; and 

• remedies to address land bank sites that may act as a barrier to entry in the 

future. 

We will consider each of these in turn, but first we set out the views of the parties on 

remedies relating to landbank sites. 

Views of the parties 

151. Asda, Sainsbury’s and Tesco expressed concern at the prospect of a remedy which 

obliged grocery retailers to divest land banks which had not been developed within a 

given period. They told us that this was not necessary and could deter site assembly. 

152. Asda told us that some sites took significant periods of time to assemble and gave 

examples of its stores [ ] respectively to assemble. Asda was also concerned that 

any remedy to address land banks as a barrier to entry might risk interfering with land 

that grocery retailers had acquired for non-grocery uses, such as for non-food stores 

(eg Asda Living or George), which are outside the scope of the our inquiry. Asda also 

made a more general point that it believed that retailers should be free to select a 

purchaser for land they owned subject to the usual provisions of competition law. The 

absence of a restrictive covenant would ensure land could become available for 

grocery retailing. 

153. Marks and Spencer said that it would be difficult to distinguish between those 

situations in which site assembly was difficult and necessarily took a long time and 

those in which the process was unnecessarily taking too long. It suggested that 

simply fixing a period for which grocery retailers would be allowed to hold land 
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undeveloped might not be the best approach and that it would be more appropriate to 

have a periodic review of land holdings. Marks and Spencer said that a monitoring 

trustee should be appointed to oversee divestitures of land bank s ites.  

154. [ ]28 

155. Sainsbury’s supported remedial action that would seek the divestiture of land bank 

sites in areas of high concentration where they were operating as a barrier to entry 

but it said that Sainsbury’s did not hold any such sites . Sainsbury’s did not consider 

that any practicable threshold could be applied in terms of the size of a parcel of land 

that should, or should not, be included in a divestiture remedy. It stated that even 

very small parcels of land could act as a barrier to entry by preventing competitor site 

assembly. Sainsbury’s suggested that any divestitures could take place using an 

auction process supervised by a monitoring trustee. 

156. Tesco disagreed with our provisional finding that land bank sites were likely to 

frustrate entry by a competitor in highly concentrated local markets. Tesco said that 

any remedy requiring any land bank site not developed within a given period to be 

divested would be a significant disincentive for retailers to invest in site-assembly 

projects.  

157. Somerfield suggested a period of five years would be an appropriate period for 

ownership of a land bank site before a divestiture would be necessary. 

158. Morrisons, Marks and Spencer and Somerfield said that any divestiture of land bank 

sites should be to a retailer that would increase the degree of competition in the local 

area. Morrisons, Marks and Spencer and Somerfield also said that it would be 
 
 
28To those areas where an existing fascia has a share of local sales area below 40 per cent, but if the land holding currently 
held by that fascia were developed into a new store(s) it would have greater than 40 per cent of the sales area. [ ] 
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necessary to have a prohibition on reacquisition in order to prevent grocery retailers 

undermining the remedy, eg in cases in which land had been sold to a third party 

shortly before the end of the permitted holding period. This would echo the approach 

typically adopted by the CC in divestiture remedies following merger inquiries.  

159. In relation to areas where land bank sites would, if developed, produce high 

concentration, Marks and Spencer’s view was that it would be inappropriate to 

require divestiture of such land bank sites. One reason for this was that the grocery 

retailer may be proposing to open a replacement store and dispose of the original 

store when it does this. A possible remedy would be a requirement to divest the 

original store to a competing grocery retailer if the original store had not been sold to 

a competing grocery retailer within a fixed period of the opening of the new store. 

Marks and Spencer and Somerfield told us that any land bank divestiture remedy 

should apply only to existing areas of high concentration.  

160. Waitrose said that it did have concerns about land banks and the other types of 

controlled land identified by the CC in the provisional findings being used to maintain 

market power in local markets. 

Remedies to address lank bank sites currently acting as a barrier to entry 

161. We have identified nine land bank sites in areas of high concentration. We have 

taken the view that land bank sites that are in the process of being developed into 

new stores should not fall within the scope of any remedy aimed at addressing the 

adverse effect on competition resulting from land holdings (though we have taken the 

development of any such stores into account in our multiple store analysis). We have 

identified 50 land bank sites where stores are in the process of being developed (or 

indeed where stores have opened since we first collected our data) and exclude 

those from the scope of any land bank remedies.  
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162. Having excluded sites where stores have been or are being developed from our 

analysis, it is our view that nine of the land bank sites we have reviewed in local 

areas of high concentration raise barriers to entry or frustrate entry. An analysis of 

each individual site is set out in annex C.  

163. We note that we have not found any evidence of the systematic holding of land by 

retailers with the sole purpose of creating a barrier to entry by competitors. In most 

cases, we have found that where a retailer holds a land bank site it is actively 

pursuing a store on that site. In general, when a retailer has failed to develop a site it 

has subsequently sold the site. Of the nine land bank sites that we have identified as 

barriers to entry in areas of high concentration, we consider that four are potentially 

suitable for stores. We note that one of those is already being marketed. Consistent 

with their behaviour elsewhere, we would expect the retailers who own the remaining 

three sites either to develop them or sell them on. We also consider that the loss of 

monopoly profit in their store or stores in the area would have to be considerable if 

were to outweigh the value of the site at sale, which suggests to us that these 

retailers will have an incentive to sell these sites. We also note that our other 

remedies will prevent them from putting in place restrictive covenants or exclusivity 

arrangements when they do so.  

164. We note that two of the nine land bank sites that we have identified as barriers to 

entry in areas of high concentration we do not consider suitable for store 

development; rather they appear to be ‘ransom strips’ held to frustrate other 

development of the site. We note that where retailers have held ‘ransom strips’ in the 

past, commercial agreement has usually eventually been reached that allowed the 

development to proceed. We see no reason why commercial agreement should not 

be reached in relation to these land bank sites.  
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Remedies to address future land bank sites that may act as a barrier to entry in 
highly concentrated local markets  

165. We considered whether it was necessary to implement any remedy in relation to land 

bank sites in the future. 

166. We considered whether it might be appropriate to implement a remedy involving a 

regular review process relating to land banks. This might involve grocery retailers 

being required to disclose, possibly to the OFT, details of their land bank sites. This 

would facilitate an independent assessment, assisted by representations from 

grocery retailers, as to the purpose of the land bank site and the progress of site 

assembly before any decision as to whether divestitures might be required. However, 

as discussed in relation to restrictive covenants and exclusivity agreements, we 

consider that the analysis required to identify areas of high concentration is complex 

and time-consuming. We also consider that the prospect of being required to divest 

on the basis of such analysis, could act as a deterrent to legitimate site assembly and 

store development.  

167. We also considered whether to limit the period of time for which a grocery retailer 

could hold land without developing it. We recognize that there would be significant 

practical difficulties in specifying an acceptable period which would be capable of 

being applied to every case. We also recognize that it can take a considerable period 

of time to open a new store and that developments made be delayed by factors 

beyond the control of the grocery retailer. Given all this we consider that there would 

be a significant risk that any period we adopted would be arbitrary rather being 

targeted at sites that constituted barriers to entry and that it would adversely affect 

the legitimate process of store development.  

168. We also recognize that grocery retailers are involved in operations other than grocery 

retailing, Asda for example has Asda Living and George stores that do not retail 
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groceries. We have no desire to curtail the ability of grocery retailers to open non-

grocery stores. However, in practice we have found it difficult to imagine how any 

remedy that effectively prevented land bank sites held by grocery retailers acting as a 

barrier to entry would not also prevent the holding of land bank sites by these 

retailers for non-grocery uses. 

Assessment of remedy options in relation to future land banks  

169. On balance, noting the small number of land bank sites that we have identified as 

barriers to entry in areas of high concentration, the difficulty in crafting a remedy that 

would be targeted at such sites, the implications a practicable and effective remedy 

would have for legitimate store development, and the controls we have provisionally 

decided to recommend on future store development/opening, we do not consider it 

appropriate to put in place any remedies designed to address land bank sites as 

barriers to entry in the future.  

170. We consider it likely that in some circumstances a retailer could bring a complaint 

under Chapter II of the Competition Act 1998 if its attempts to assemble a site are 

being frustrated by ‘a ransom strip’ held by a competing retailer with little reasonable 

prospect of amassing a site for development. We would encourage retailers to make 

such complaints where they appeared appropriate.  

Relevant customer benefits 

171. It is our view that the nine land bank sites have identified as barriers to entry in areas 

of high concentration are unlikely to be developed as stores in the near future. We 

have no identified any relevant customer benefits that would result from their being 

held by grocery retailers. We therefore do not consider it appropriate to modify our 

chosen remedy in relation to these sites.  

 56



172. As discussed above, we do not consider it appropriate to impose remedies in relation 

to land bank sites in the future and have therefore not considered further whether 

such sites might bring relevant customer benefits.  

Provisional decision on remedies in relation to land bank sites 

173. Although we have provisionally found nine land bank sites that are acting as barriers 

to entry in areas of high concentration, we do not consider it appropriate to put in 

place a remedy specifically designed to deal with land bank sites. In general we do 

not consider the scale of the adverse effect on competition we have found from land 

bank sites acting as barriers to entry to be large and note that we have found little 

evidence that they are primarily being used as such. We note that in many cases in 

the past commercial agreements have been reached between retailers that have 

allowed store developments to take place. We are also concerned that placing 

restrictions on land bank sites in the future would inhibit legitimate site assembly.  

Leases and sub-leases to third parties 

174. The following paragraphs, first, set out the possible remedies in relation to leases 

and sub-leases that we have considered, second, the views of the parties in relation 

to these remedies, and finally, our reasoning and provisional remedies decision in 

relation to leases and sub-leases to third parties. 

175. There are two aspects to our possible remedies in relation to leases and sub-leases 

to third parties. These are: 

• remedies to address those leases and sub-leases to third parties that we 

consider are acting as barriers to entry in existing areas of high concentration; 

and 

• remedies to address the grant of leases and sub-leases by grocery retailers to 

third parties that may act as a barrier to entry in the future. 
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176. In paragraphs 184 and 185 we consider how to address the grant of leases and sub-

leases by grocery retailers to third parties in the future. First we set out the views of 

the parties. 

Views of the parties 

177. Asda said any remedy addressing sub-leases would interfere with a retailer’s rights 

over its own property. 

178. Sainsbury’s told us that when it closes a leasehold store, it will seek to surrender or 

assign lease or to grant a sub-lease. It said that its preferred option would be to 

surrender the lease. In practice, however, the strength of the Sainsbury’s covenant 

means that landlords are sometimes unwilling to accept the surrender of the lease. 

Sainsbury’s may therefore remain liable for rent under the head-lease and needs to 

enter into a sub-lease to recover that rent. Although there are instances when 

Sainsbury’s has let to tenants other than grocery retailers, Sainsbury’s stressed that 

it had sub-let to competitors (Tesco, Asda). It had no record of instructing agents to 

exclude competitors from marketing process when seeking to sub-let a leasehold 

property to a third party. In most cases, it said that it considered the size, quality and 

location of units were unattractive, hence its decision to close store.  

179. Sainsbury’s told us that in some instances it had found that the only means of 

securing a tenant was to split an old store into two or more units to meet market 

demand from retailers with a smaller store specification. Sainsbury’s said that 

splitting units was undertaken at its expense, was normally subject to the landlord’s 

consent and was reversible.  
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Remedies to address leases currently acting as a barrier to entry in highly 
concentrated local markets 

180. It is our view that 12 of the third party leases we have reviewed in local areas of high 

concentration raise barriers to entry or frustrate entry. An analysis of each individual 

site is set out in the annex.  

181. We considered the practice of splitting property and granting more than one sub-

lease over it. It is our view that while the physical changes resulting from the change 

to multiple occupancy is reversible, albeit at additional cost, the split means that there 

is more than one occupant, (each a sub-lessee). As such there is less likelihood of 

being able to restore the space to a single retail unit.  

182. We considered the argument that parties remain liable for rent under a head-lease 

and enter into a sub-lease to recover that rent. We note that for leases entered into 

before 1 January 1996,29 the original tenant has a continuing liability for the 

performance of tenant’s covenants, such as payment of rent, following any 

assignment until the end of the term of the lease. This means that if a grocery retailer 

entered into a commercial lease before 1 January 1996, it will remain liable to the 

landlord for the rent due, even if it assigns its lease or sub-lets to a third party.  

183. We do not consider that we are able to interfere in the terms of lease agreements 

between grocery retailers and tenants or sub-tenants who are not parties involved in 

our investigation. This means that any remedy we adopt in relation to leases and 

sub-leases could be implemented only at the point these leases or sub-leases expire. 

The most effective remedy we could put in place in relation to existing leases and 

sub-leases would therefore be to require grocery retailers to secure a competing 

grocery retail tenant at the point at which an existing lease or sub-lease expired. 

 
 
29Landlord and Tenant (Covenants) Act 1995. 
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However, we recognize that where a grocery retailer has or proposes to lease or sub-

lease a store to a third party who is not a grocery retailer any effective remedy must 

take into account the involvement of third parties not subject to this inquiry. Where 

third parties are tenants under existing leases or sub-leases they may reasonably 

expect to have their lease or sub-lease renewed and may have planned on that 

basis. Taking to account what could be achieved by such a remedy and the possible 

implications for third parties, we have provisionally decided not to take action in 

relation to existing leases and sub-leases.  

Remedies to address leases in the future that may act as a barrier to entry in highly 
concentrated local markets  

184. We considered whether we should prohibit grocery retailers from leasing or sub-

leasing stores to non-grocery retailers in the future only in areas of high 

concentration. For the reasons set out in relation to addressing future restrictive 

covenants only in areas of high concentration, we do not consider this to be an 

appropriate remedy. 

185. As discussed above in relation to existing leases and sub-leases, it would be 

possible for us to require grocery retailers to use their reasonable endeavours to 

secure competing grocery retail tenants in stores before leasing or sub-leasing them 

to a non-competing retailer. However, we understand that many leases or sub-leases 

relate to relatively less attractive stores and we are not confident that a competing 

grocery retail tenant could be found that was willing to pay a reasonable rent. Taking 

this practical difficulty in to account, and noting the limited number of instances where 

we have found leases and sub-leases to act as barriers to entry in existing areas of 

high concentration, we have provisionally decided to take no action in relation to 

future leases and sub-leases. .  
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Proposed decision in relation to leases and sub-leases 

186. We have provisionally decided to take no action in relation to existing leases or sub-

leases we have identified as barriers to entry in areas of high concentration. We have 

also provisionally decided to take no action in relation to future leases and sub-

leases.  

Other issues relevant to controlled land remedies 

187. We consider the following issues in paragraphs 188 to 213 below:  

• Whether the remedies we have provisionally decided upon should apply to all 

grocery retailers; 

• Whether the Land Agreements Exclusion Order should be amended; and 

• Other possible remedies suggested by the parties.  

Uniform application of controlled land remedies 

188. We considered whether remedies in relation to controlled land should be applied 

uniformly or only to certain grocery retailers or in certain circumstances. We have 

discussed above (see paragraphs 94 to 98 and 145) whether controlled land 

remedies should be applicable only in local areas of high concentration.  

189. We considered whether remedies in relation to controlled land should be applied only 

to larger grocery stores. We note that the majority of the problems that we have 

identified are associated with larger stores. However, we have also observed the use 

of restrictive covenants on sites suitable for convenience stores, and as a result do 

not consider that controlled land is a barrier to entry that is limited to the larger 

grocery stores or the mid-sized and larger grocery stores product market. 

190. Most parties told us that any measures designed to address adverse effects on 

competition arising from controlled land sites should be applied equally to all parties. 
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Smaller parties such as Somerfield and CGL told us that any measures aimed at 

preventing restrictive covenants could be applied to the development of larger 

grocery stores but such a remedy was not necessary in relation to a market for 

smaller stores where it submitted that entry barriers were lower. 

191. Taking all this into account, we have provisionally decided that all our remedies 

relating to controlled land should be applied uniformly to all grocery retailers and all 

store sizes since we found that controlled land issues act as a barrier to entry in all 

product markets. 

Amendment to the Land Agreements Exclusion Order 

192. The Competition Act 1998 (Land Agreements Exclusion and Revocation) Order 2004 

(Land Agreements Exclusion Order) provides that the Chapter I prohibition of the 

Competition Act 199830 shall not apply to an agreement to the extent that it is a land 

agreement. The Chapter I prohibition prohibits agreements which may affect trade 

within the UK, and which have as their object or effect the prevention, restriction or 

distortion of competition within the UK. 

193. We note that one reason for the granting of the Exclusion Order was that restrictive 

agreements relating to land were thought unlikely to have an appreciable effect on 

competition.31 In our view, in highly concentrated local markets, such agreements do 

indeed have an adverse effect upon competition. Another reason for the introduction 

of the Exclusion Order was to avoid a large number of precautionary notifications to 

the OFT for confirmation that an agreement relating to land did not in fact breach the 

Chapter I prohibition. 

 
 
30The Chapter I prohibition provides that agreements between undertakings, decisions by associations of undertakings or 
concerted practices which may affect trade within the UK, and have as their object or effect the prevention, restriction or 
distortion of competition within the UK, are prohibited unless they are exempt.  
31Fourth Standing Committee on Delegated Legislation, 03.02.00 debate on Draft Competition Act 1998 (Land and Vertical 
Agreements Exclusion) Order 2000. 
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194. It is our understanding that whereas the Land Agreements Exclusion Order applies to 

exclusivity arrangements, it may not apply to restrictive covenants. The Exclusion 

Order provides that the party benefiting from the restriction in question must hold an 

interest in the land which is the subject of the agreement if the exclusion is to apply. 

In the case of a restrictive covenant, the party benefiting from the restriction has often 

sold the land which is the subject of the agreement and therefore the Exclusion Order 

appears not to apply. 

195. We considered recommending an amendment to the Land Agreements Exclusion 

Order so that land agreements which were previously within the scope of the 

Exclusion Order, which restrict grocery retailing and which are entered into by 

grocery retailers should no longer benefit from exclusion from the Competition Act 

1998. 

Views of the parties 

196. Marks and Spencer said that an amendment to the Land Agreements Exclusion 

Order would provide an additional mechanism to reduce the widespread use of 

measures which often act as a barrier to entry.  

197. Morrisons told us that the Land Exclusion Order itself already provides for the 

possibility of the withdrawal from particular agreements of the exclusion of land 

agreements from the Chapter I prohibition. It said that it was arguable that an 

appropriate way of addressing restrictive covenants and exclusivity arrangements 

which were having an adverse effect on competition by preventing entry in areas of 

high concentration already exists within the Exclusion Order.  

198. Morrisons went on to say that if we were to consider it proportionate and necessary 

to disapply the Exclusion Order from all grocery restrictive covenants and exclusive 
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agreements, this could represent an effective means of dealing with those controlled 

land issues which restrict new entry in areas of high concentration without 

automatically preventing the use of restrictions in areas where they have no adverse 

effect. Morrisons said that restrictions which did not have an adverse effect on 

competition were unlikely to infringe the Chapter I prohibition, and therefore only 

those restrictions in areas where they prevent entry and cause the adverse effects 

identified by us would be likely to be subject to the application of the Chapter I 

prohibition.  

199. Sainsbury’s said that in its view an amendment to the Land Agreement Exclusion 

Order was not necessary. It said third parties that considered that a restrictive 

covenant was acting as barrier to entry could bring its concerns to the OFT and seek 

the application of the Chapter II prohibition or the withdrawal of Exclusion Order. 

200. Tesco said that in its view the Land Agreements Exclusion Order reflected a clear 

legislative policy of assisting ‘shopping centre owners ... to secure certain key 

retailers and to offer a mix of retail outlets’.32 As previously explained, Tesco told us 

that in its view there was legislative support for exclusivity arrangements in the form 

of the Land Agreements Exclusion Order. 

Assessment of possible remedy 

201. We have considered the effect of an amendment to the Land Agreements Exclusion 

Order bringing land agreements which restrict grocery retailing entered into by 

grocery retailers outside the scope of the Exclusion Order.  

202. We note that the extent to which the tools used by grocery retailers to control land, 

and which we have considered here, benefit from the Exclusion Order is not clear. It 

 
 
32Fourth Standing Committee on Delegated Legislation, Thursday 3 February 2000, 4.30pm. 
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is our understanding, for example, that the Land Agreements Exclusion Order may 

not apply to restrictive covenants, as explained in paragraph 194. It is also the case 

that Exclusion Order does not exclude agreements from the scope of the Chapter II 

prohibition. In addition the benefit of the exclusion may be withdrawn in relation to 

agreements which are thought to infringe the Chapter I prohibition.33 

203. However, it seems clear to us from the comments made by some grocery retailers 

that the exclusion order has created an impression among some retailers that land 

agreements were not considered as a matter of policy to raise competition concerns. 

We therefore consider that there would be value in amending the order so that it did 

not exclude agreements entered into by grocery retailers that restricted grocery 

retailing.  

204. Agreements are no longer notified to the OFT but must be assessed for compliance 

with the Competition Act 1998 by the parties to them. We therefore consider that the 

amendment of the Order in this way will not precipitate a large number of notifications 

to the OFT, but would rather be assessed for compliance with the Competition Act 

1998 by the grocery retailers, which we consider would be wholly beneficial.  

205. We have considered whether such an amendment to the Exclusion Order should 

change our view on any of the more specific remedies we have considered in relation 

to controlled land. While we consider that removing from the scope of the Exclusion 

Order agreements entered into by grocery retailers that restrict grocery retail use 

would be beneficial we do not consider that this would be sufficient to change our 

view in relation to any of our other controlled land remedies. As noted above, it is not 

clear to us that all the land agreements entered into by grocery retailers to date 

should in fact benefit from the exclusion, and yet no action has been taken in relation 

 
 
33Paragraph 4 of the Exclusion Order. 
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to them under the Competition Act 1998. We cannot then conclude that amending 

the order to make clear that these agreements do not benefit from an exclusion 

would be sufficient to address the various agreements used by the grocery retailers 

to control land and which create barriers to entry.  

Provisional decision on the Land Agreements Exclusion Order 

206. We have provisionally decided to recommend to Business Enterprise and Regulatory 

Reform that it amend the Land Agreements Exclusion Order so that land agreements 

which were previously within the scope of the Exclusion Order, which restrict grocery 

retailing and which are entered into by grocery retailers should no longer benefit from 

exclusion from the Competition Act 1998. 

Other possible remedies 

207. We considered the Law of Property Act 1925 and the power of the Lands Tribunal to 

discharge or modify restrictive covenants. Under section 84 of the Law of Property 

Act 1925, the Lands Tribunal has power to discharge or modify restrictive covenants 

affecting land on being satisfied: 

(a) that by reason of changes in the character of the property or the neighbourhood 

or other circumstances of the case which it may deem material, the restriction 

ought to be deemed obsolete; or 

(b) that the persons of full age and capacity for the time being or from time to time 

entitled to the benefit of the restriction, [...] have agreed, either expressly or by 

implication, by their acts or omissions, to the same being discharged or modified; 

or 

(c) that the proposed discharge or modification will not injure the persons entitled to 

the benefit of the restriction. 

 66



208. It may also discharge or modify a restrictive covenant if it is satisfied that the 

restriction impedes some reasonable user of land and either does not secure to 

persons entitled to the benefit of it any practical benefits of substantial value or 

advantage to them; or is contrary to the public interest; and that money will be an 

adequate compensation for the loss or disadvantage (if any) which any such person 

will suffer from the discharge or modification. When considering whether this is the 

case, the Lands Tribunal shall take into account the development plan and any 

declared or ascertainable pattern for the grant or refusal of planning permissions in 

the relevant areas, as well as the period at which and context in which the restriction 

was created or imposed and any other material circumstances.  

209. We have considered recommending greater publicity and more widespread use for 

Land Tribunal’s powers in respect of restrictive covenants as described above. We 

note that the considerations which the Lands Tribunal takes into account when 

reaching a decision do not include competition considerations. Thus, in our view, the 

possibility of the Lands Tribunal modifying or overturning restrictive covenants is not 

sufficient to address our concerns in future. 

210. We also considered whether existing compulsory purchase powers of local 

authorities might be insufficient or used too infrequently.  

211. Tesco considered that a more proportionate means of addressing any concerns 

relating to controlled landholdings and promoting development would be to 

strengthen the current policy for using for CPOs. This would allow retailers to call 

upon local authorities to assist them in acquiring, for example, the final parcel of land 

required to complete a site assembly using principles and procedures within the 

planning regime. Tesco said that strengthening the current policy for CPOs could be 

achieved with relatively minimal disruption to the existing guidance in PPS6.  
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212. CGL suggested that existing compulsory purchase powers of local authorities might 

be a sufficient although they are currently used infrequently.  

213. We considered taking steps to strengthen the current policy for using for CPOs. We 

note that a CPO can be made only by a local authority or another statutory body. A 

local authority might use a CPO to acquire land if it was part of a wider development 

but the CPO process is unlikely to be of use to an individual grocery retailing that 

wishes to acquire a plot of land for commercial development. 

214. The CPO process can be prolonged as well as contentious. We do not consider that 

strengthening the current policy for CPOs would provide an adequate remedy in 

itself. It is our view, therefore, that it is not appropriate in the circumstances of the 

present market investigation to make such a recommendation.  

Multiple stores in areas of high concentration 

215. In the preceding sections of this paper we have considered the issue of controlled 

land holdings acting as a barrier to entry in areas of high concentration. By removing 

or reducing these barriers to entry we are able to facilitate entry into local markets by 

grocery retailers and thus enable concentration to be dissipated.  

216. We have, however, identified 78 stores in areas where retailers have a high market 

share and more than one store. We are concerned that, in the absence of sites 

suitable for grocery retailing, new entry will not occur in these local markets so as to 

generate competition within a reasonable period of time. We consider that it would be 

possible to reduce the degree of concentration directly and within a relatively short 

period of time through the divestiture of one or more stores in these areas.  
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Views of the parties 

217. Asda’s view is that any remedy requiring store divestments is not appropriate since 

reform of the planning regime would be a solution to concerns relating to local levels 

of high concentration. In the event that a planning remedy is not implemented, Asda 

considers that the CC should only require store divestitures in limited circumstances: 

(i) where more than one store is owned by the same retailer in a given local market; 

and (ii) only in circumstances where an alternative site with planning permission or 

good prospects of planning permission (offering a viable and effective competitive 

constraint) is not available. 

218. Sainsbury’s told us that it did not consider a remedy to divest stores would be a 

proportionate remedy to any local concentration issues. Both Sainsbury’s and Asda 

said that reform of the planning regime should instead be used to rebalance local 

competitive conditions. Asda in particular proposed a ‘positive’ competition test that 

would have the effect of encouraging competing retailers into a local area. These 

points are discussed in more detail in the paper dealing with planning remedies.  

219. Morrisons considers that our provisional findings do not justify store divestitures in 

local areas of high concentration. Morrisons said that we had identified that local 

areas of concentration have persisted due to high barriers to entry, both by way of 

the planning regime and through the holding of controlled land sites in concentrated 

areas. It said that requiring store divestitures would be dealing purely with the 

consequences of the adverse effects, rather than its source, which it believed would 

run counter to the CC’s own best practice.34 

220. Morrisons also argued that a store divestiture remedy would not be a comprehensive 

remedy since it would only be possible in areas where a particular fascia has more 

 
 
34See, for example, market investigation guidelines (CC3) at paragraph 4.6. 
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than one store. This would mean that such divestitures could only take place in areas 

where one retailer has more than one store—which it said would be entirely arbitrary. 

It said that the result of this would be that, far from being comprehensive, divestiture 

of stores would only take place in certain local areas, leaving others without a 

remedy. It also argued that such a remedy would be likely to be discriminatory as 

some retailers would be disproportionately penalized. For example, in a duopoly area 

where one retailer has one store of 2,802 sq metres and another has two stores, 

each of 1401 sq metres, the only way in which the CC's proposed store divestiture 

remedy could operate without preserving the existing level of concentration would be 

for the operator of the two smaller stores to divest one. This would mean that one 

retailer would bear the entire cost of a remedy aimed at addressing an issue which 

results from the store holdings of both retailers. [ ] 

221. Morrisons also said that the CC should consider the impact of any store divestitures 

on local markets competition between retailers more generally. It noted its position as 

the fourth largest grocery retailer, and one which was significantly smaller than the 

three largest. It also noted that its strategic focus has meant that it does not have a 

broad base of medium and small stores. It considered that it was likely to be heavily 

affected by store divestitures but that store divestitures would result in its becoming a 

more distant competitor to the three larger retailers, [ ]. Morrisons also said that it 

believed any store divestitures were likely to benefit retailers with large financial 

resources, which would make smaller retailers the least likely [ ] to benefit.  

222. Marks and Spencer said that in principle it considered it appropriate for us to 

consider store divestitures in those circumstances where we had identified that there 

was a very high level of concentration within a local market. 
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223. Somerfield was of the view that divestitures would be appropriate in any local area in 

which a grocery retailer had an excessive share as long as the area in question was 

large enough to support two large grocery outlets. 

Analysis undertaken in relation to multiple stores 

224. We have analysed 275 stores where, in the surrounding area, the retailer has a high 

market share and at least one other store. These have been identified using the 

following criteria: 

• retailer has at least two stores and faces at most one other competitor fascia 

within a 15-minute drive-time; or 

• retailer has at least three stores and a share of grocery sales area of at least 

40 per cent within a 15-minute drive-time; or 

• retailer has at least two stores and a share of grocery sales area of at least 60 per 

cent within a 15-minute drive-time; or 

• retailer has at least three stores and a share of net sales area of at least 40 per 

cent within 10 minutes’ drive-time; or 

• retailer has at least two mid-size and/or large stores and faces at most one other 

mid-size and/or larger store competitor fascia within a 15-minute drive-time. 

225. In our analysis of the effect of these multiple stores we have conducted an analytical 

process similar to the first four stages of our five stage analysis of controlled land 

sites that we set out in paragraph 14. 

• First, we defined the relevant geographic market for each of the 275 multiple 

stores. In total, we identified 128 local markets where the incumbent owns more 

than one store. 

• Second, having defined a relevant market we assessed the degree of intra-market 

rivalry in this market though reviewing different measures of concentration for that 

market. 
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• Third, we took account of local factors, such as the geographic configuration of 

stores within the market, to assess the extent of competition faced by each of the 

multiple stores in the relevant market. In our analysis of the effect of multiple 

stores, we have taken account of the location of the stores relative to one another 

and relative to population centres. In some cases, a store is located some 

distance from other stores operated by the retailer with competitor stores in 

between. This is less likely to be offering protection than a multiple store located 

very close to another store of the same fascia. 

• Fourth, we considered the likelihood of new entry taking place in the near future 

and its impact on the extent of concentration in the market. In this analysis, we 

have taken account of the existence of any controlled land sites that may be 

acting as a barrier to entry. In each area, we have considered whether, by 

removing or reducing these barriers to entry we are able to facilitate entry into 

local markets by grocery retailers and thus enable concentration to be dissipated. 

226. In each of these four stages, we have followed the same approach that we set out in 

detail in paragraphs 34 et seq. 

227. We have included in our analysis of multiple stores, controlled land sites that were 

previously categorised as land banks and which have during the course of our inquiry 

been developed into a store. Where appropriate, we have considered these new 

stores in areas of high concentration in our assessment of multiple stores. 

228. We have also included replacement stores in our multiple store analysis because we 

cannot be certain that the retailer will sell the former store once the replacement 

store is open. We have identified 25 replacement stores.  
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Results of our analysis 

229. Of the 275 multiple stores that we have looked at, we have found that 128 are in the 

same local market as other stores owned by the incumbent. Of these, following our 

assessment of local factors we have found that 64 stores in 30 areas are in local 

markets where retailers have a high market share and operate more than one store. 

In five of these areas, we think that controlled land sites are likely to be acting as a 

barrier to entry and that by removing or reducing these barriers, we are able to 

facilitate entry into local markets by grocery retailers and thus enable concentration 

to be dissipated.  

230. In the remaining 25 areas we are concerned that, in the absence of sites suitable for 

grocery retailing, new entry will not occur in these local markets within a sufficiently 

short period to compete with the strong position of the local incumbent. 

231. Of the 25 replacement stores that we identified, 21 are in the same geographic 

market as the store that is being replaced. Of these, two have now been sold without 

restrictions and five are not in areas of high concentration. In one area [ ] we are 

aware that [ ] has been granted planning consent to open a new store. We are 

concerned that, in the absence of sites suitable for grocery retailing, new entry will 

not occur in the 13 remaining local markets within a sufficiently short period to 

compete with the strong position of the local incumbent.  

Remedies to address multiple stores  

232. As set out above, our analysis of multiple stores led us to the view that there are 30 

local areas where grocery retailing is at the moment highly concentrated and where 

one (or retailers) owns or controlled more than one trading store. Our analysis also 

led us to the view that there are 13 local areas where grocery retailing is highly 

concentrated and where a grocery retailer currently owns/controls two stores, one of 
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which is being replaced by the other. We consider that multiple stores and 

replacement stores raise quite different issues and that it is helpful, in terms of 

remedies, to consider the two separately.  

Remedies to address replacement stores 

233. We do not consider that it is appropriate to treat replacement stores in the same way 

as other multiple stores in relation to remedies. Where a store is being replaced, a 

retailer is moving from one location to another and the retailer’s ownership or control 

of two stores in a local market as a result of store replacement is a temporary 

phenomenon. In general, retailers have told us that they would seek to dispose of 

their ownership of a former store on relocation and we note that our remedies in 

relation to controlled land will ensure that no restrictive covenant or exclusivity 

arrangement covering more than five years will be placed on the former store. We 

therefore do not consider it necessary to take further steps to address those 

instances of multiple store ownership or control in the context of store replacement.  

Remedies to address multiple trading stores 

234. In relation to the 30 areas where a grocery retailer has (or retailers have) multiple 

stores, we note that 2 areas are multiple store areas where there exists a restrictive 

covenant or exclusivity arrangement. We consider that concentration in these areas 

will be addressed by means of our remedies in relation to controlled land and we 

therefore do not consider it is necessary for us to take further remedial action.  

235. In relation to the remaining 28 areas we consider that the most direct means by 

which we could address weak competition is by requiring the occupancy of (at least) 

one of the multiple stores by another retailer who would increase the degree of 

competition in the local area. We have also considered, as an alternative, requiring 
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the retailer to grant a lease of the store to a competing retailer rather than requiring 

the divestiture of the store.  

236. Although in principle it would be possible for the retailer owning or controlling the 

store to lease it to a competing grocery retailer rather than selling it, we are 

concerned that such a remedy would create ongoing links between the two retailers 

in the local area. The landlord may be able to use its position to disadvantage the 

tenant in competing with it. Even if the terms of the lease were approved by the CC 

the usual provisions in leases that require tenants to inform landlords about changes 

they propose to make to the property could give the landlord information about the 

strategy of a local competitor that it could use to compete unfairly. We therefore 

considered that leasing would be an ineffective remedy.   

237. We have given very careful consideration to the question of whether compulsory 

divestiture of one or more of its stores in an area by the strongest grocery retailer in 

that area would be an appropriate remedy. We have considered the costs that the 

retailers would incur as a result of any such divestitures. In most of these cases we 

would expect vigorous competition from other grocery retailers to acquire any 

divested stores and would expect the vendor to achieve the full market price. The 

purchase price may be less than the store was worth to the vendor, as it would not 

include any premium for expected monopoly rents, but this is precisely the problem 

we would wish to address and is not something we consider we should take into 

account. However, we recognize that divestiture represents a very significant 

intervention in property rights. We accept that grocery retailers have acquired these 
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sites and developed these stores legitimately and it would not be argued that the 

retailers were aware of the risk of divestiture during their decision-making.35 

238. We also consider that there is a significant difference between store divestitures and 

the other remedies we have provisionally decided to pursue in relation to local market 

concentration. Where our other remedies will all ensure that grocery retailers have 

the opportunity to enter an area to establish a new competing grocery store in the 

future, store divestitures involve the transfer of ownership of an existing, trading 

store. We consider that, in this case, such a transfer could have a disruptive effect on 

consumers in the short term. Those customers who have chosen to shop at the 

divested store and who are familiar with that store will either find their store operated 

by another retailer or will have to find an alternative store to continue shopping with 

the same retailer.  

239. Taking both these issues into account, we consider that we would need to be 

convinced that the AEC finding both generally and in relation to each particular area 

of high concentration was sufficiently strong and robust to justify this level of 

intervention in the market.  

240. We note that, as set out in our Background and Overall Assessment paper, we see 

two effects resulting from concentration in local areas. The first effect relates to a 

lower standard of retail offer in the local areas themselves and the second relates to 

the weakening of those components of the retail offer, such as price, that retailers 

choose to apply uniformly across all the local markets in which they are present. We 

consider that the second, and larger, of these effects will be effectively addressed by 

the package of remedies we have provisionally decided to pursue in respect of 

controlled land as a barrier to entry and the measures we will recommend to prevent 

 
 
35This is in contrast to the usual position in respect of divestitures in completed mergers.  
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future market concentration. We do not consider that the strength of our AEC finding 

in specific relation to these areas in respect of the first effect is sufficient to justify a 

divestiture remedy.  

241. Given the significance of the intervention in property rights, it is our view that 

divestiture in this case would not be an appropriate remedy in areas where the high 

concentration we had found was not robust the flexing of key assumptions in our 

analysis, such as drive-times and store sizes. Considering each of multiple store 

areas we found that in the very many of these cases consumers had alternative 

fascia within a few minutes additional drive-time and/or if slightly smaller stores were 

considered to be competitors. For those areas we did not consider the AEC finding 

sufficiently robust to justify divestitures.  

242. We have also taken into account that, although we have identified an AEC in relation 

to these areas of local concentration, the total number of areas where there is a 

possible need for divestiture is small in relation to the total number of areas we have 

considered. Moreover, in the context of a market in which store development is a 

continuing feature, a small number of store divestitures—which would constitute a 

very limited and one-off intervention in a large and dynamic sector—would have an 

incomplete effect on the UK as a whole. The same considerations do not apply in 

relation to those of our remedies that will address barriers to entry and establish a 

framework that will foster competition.  

Provisional decision on remedies in relation to multiple stores 

243. We have provisionally decided not to take action in relation to multiple stores in the 

context of store replacements. This is because we expect the retailer to dispose of 

the former store on relocation and we note that our remedies in relation to controlled 
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land will ensure that no restrictive covenant or exclusivity arrangement covering more 

than five years will be placed on the former store.  

244. In relation to other areas of high concentration where there are multiple stores, we 

consider that divestiture would be an effective remedy but we have provisionally 

decided that it would not be proportionate to require compulsory divestitures in this 

case. We consider that divestitures would represent a significant intervention in 

property rights, as well as being disruptive to consumers. We do not consider such 

an intervention to be supported by the strength, robustness and scale of the AEC we 

have found in at the local level in the relevant areas. We also consider that the effect 

of local concentration on nationally-set aspects of the retail offer will be dealt with 

effectively by our other remedies and we do not consider that our AEC findings in 

respect of the local effects of concentration in these areas is sufficient to support 

such a high degree of intervention.  

Summary of provisional decision on remedies in relation to controlled land 
and multiple stores 

245. Those remedies that will address local market concentration may be divided into 

those relating to existing areas of high concentration and those relating to measures 

to prevent new store growth giving rise to new areas of high concentration. Each is 

set out in turn below.  

Existing areas of high concentration 

246. We have provisionally decided to pursue a package of measures covering the use of 

restrictive covenants and exclusivity agreements affecting grocery retailing. We are 

not proposing measures in relation to land bank sites, leasing, or store divestitures.  
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Restrictive covenants 

247. We have provisionally decided that the following measures would constitute a 

comprehensive, reasonable and practicable solution to the AEC that we have found 

results from the use of restrictive covenants by grocery retailers:  

• grocery retailers will be required as soon as possible to release existing restrictive 

covenants in areas of high concentration;  

• grocery retailers will be required to release any existing restrictive covenant that 

has the object or effect of restricting grocery retail use, and which the burdened 

party has notified to the OFT and which the OFT has said exists in an area of high 

concentration;  

• grocery retailers will be required in the future not to impose restrictive covenants 

that have as their object or effect the restriction of grocery retail use;  

• as an anti-avoidance measure, grocery retailers will be required not to enter into 

contracts which are similar in effect to restrictive covenants limiting grocery 

retailing;  

• where a restriction requires the agreement of a local planning authority in order to 

be lifted we recommend that the local planning authority has regard to the AEC 

resulting from the restriction in reaching its decision; and 

• we recommend that local planning authorities do not enter into agreements 

restricting grocery retail use in future.  

Exclusivity arrangements 

248. We have provisionally decided that the following measures would constitute a 

comprehensive, reasonable and practicable solution to the AEC that we have found 

results from the use of exclusivity arrangements that restrict grocery retail use: 

• grocery retailers will be required not to enforce any existing exclusivity 

arrangement in an area of high concentration and that has been in place for more 

than five years from the store opening;  
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• grocery retailers will be required not to enter into or seek to enforce any 

exclusivity arrangement in the future that covers a period of more than five years 

from the store opening; and 

• local authorities will be recommended not to enter into any exclusivity 

arrangement in the future that has the object or effect of restricting grocery retail 

use for a period of more than five years from the store opening. 

Other issues 

249. We have provisionally decided not to take or recommend the taking of action in 

relation to a number of other issues.  

• Land banks 

250. We have provisionally identified only nine land bank sites that may be acting as 

barriers to entry in areas of high concentration. We do not consider it appropriate to 

put in place a remedy specifically designed to deal with land bank sites. In general 

we do not consider the scale of the AEC we have found from land bank sites acting 

as barriers to entry to be large and note that we have found little evidence that they 

are primarily being used as such. We note that in many cases in the past commercial 

agreements have been reached between retailers that have allowed store 

developments to take place. We are also concerned that placing restrictions on land 

bank sites in the future would inhibit legitimate site assembly.  

• Leases and sub-leases 

251. We have provisionally decided to take no action in relation to existing leases or sub-

leases we have identified as barriers to entry in areas of high concentration. We have 

also provisionally decided to take no action in relation to future leases and sub-

leases.  
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• Replacement stores 

252. We have provisionally decided not to take action in relation to 13 multiple stores in 

the context of store replacements. This is because we expect the retailer to dispose 

of the former store on relocation and we note that our remedies in relation to 

controlled land will ensure that no restrictive covenant or exclusivity arrangement 

covering more than five years will be placed on the former store.  

• Multiple stores 

253. In relation to the other 24 areas of high concentration where there are multiple stores, 

we have provisionally decided that it would not be proportionate to require 

compulsory divestitures in this case. Whilst store divestitures would be a direct and 

effective remedy to high concentration we consider that divestitures would in this 

case represent a significant intervention in property rights, as well as being disruptive 

to consumers. We do not consider such an intervention to be supported by the 

strength, robustness and scale of the AEC we have found at the local level in the 

relevant areas. We also consider that the effect of local concentration on nationally-

set aspects of the retail offer will be dealt with effectively by our other remedies and 

we do not consider that our AEC findings in respect of the local effects of 

concentration in these areas is sufficient to support such a high degree of 

intervention.  
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ANNEX A 
 

Restrictive covenants 
 
 

Fascia Controlled land reference Store name 

Relevant 
geographic market 

minutes 
Description of deviation from 10 

minutes 

Number of other 
competitor 

fascias 

Share of 
groceries sales 

area 
% 

Additional information relevant to the 
competitive assessment 

Party’s comments on 
concentration New entry 

Party’s justification 
for restriction 

Party’s 2nd 
justification for 

restriction 
            

 BOSTON 10   2 40 

The configuration of stores in this case is a 
problem. Both competitors are to the south-
west of the town whilst the Asda store and 
the site covered by the RC cover the east 
and north of the town.     

 

 Asda 
Asda  WIDNES 10   1 45       

Asda  HARPURHEY 10   0 100    
Entry prospect: in-
planning   

Asda  HAYDON 10   2 49 

The configuration of stores in this case is 
important. The Sainsbury's store is a ten-
minute drive-time to the south-east of the 
Asda store, the Asda restrictive covenant 
and the Morrisons store.       

Asda  
SOUTH WOODHAM 
FERRERS 10   0 100        

Co-op (CGL)  Belford 10   0 100        
Co-op (CGL)  Biggar 10   0 100        
Co-op (CGL)  Portree 10   0 100        
Co-op (CGL)  Seahouses 10   0 100        
Co-op (CGL)  Seaton, Underfleet 10   0 100        
Co-op (CGL)  Rothbury 10   0 100        
Co-op (Midlands)  Oundle 10   0 100        
Morrisons  LEEDS YEADON 10   0 100        

Morrisons  LIVINGSTON 16 

The area between the two stores 
that are 16 minutes apart is 
densely populated and so the 
stores are directly competing for a 
large number of customers. 1 50       

Morrisons  BRADFORD Westgate 10   1 47 

We focus the isochrone on the Bradford 
Victoria store rather than the Westgate 
store since this is closer to the RC.      

Sainsbury’s 

 

Ipswich, Warren Heath 11 

The area between the two stores 
that are 11 minutes apart is 
densely populated and so the 
stores are competing directly for a 
large number of customers. 1 44 

The two competing Tesco stores are 
located 10 minutes in opposite directions 
from the Sainsbury store. 

 
Entry prospect: in-
planning 

 

Sainsbury’s  Ipswich, Town Centre 11 

The area between the two stores 
that are 11 minutes apart is 
densely populated and so the 
stores are competing directly for a 
large number of customers. 2 56 

The configuration of stores in this case is a 
problem. Both competitors are to the west 
of the town while the second Sainsbury’s 
store (Warren Heath) and the site covered 
by the RC lies to the east of Ipswich.   

Entry prospect: in-
planning   

Sainsbury’s  Frome 10   1 65        

Sainsbury’s  London Colney 10   0 100   
Entry prospect: in-
planning   

Sainsbury’s  Tunbridge Wells 10   0 100       
Sainsbury’s  Calcot 10   1 65        
Sainsbury’s  Derby, Kingsway 10   1 77        

Somerfield  
BLANDFORD FORUM—
EAST ST 10   1 39 

The Somerfield store and the site in 
question are in the town centre whilst the 
competing Tesco is on the edge of town, 
hence the configuration of sites is 
important.      

Somerfield  
BLANDFORD FORUM—
EAST ST 10   1 39 

The Somerfield store and the site in 
question are in the town centre whilst the 
competing Tesco is on the edge of town, 
hence the configuration of sites is 
important.      

Somerfield  
CHEPSTOW—THOMAS 
STREET 10   1 37 Isolated duopoly store.      

Somerfield  
HOLSWORTHY - 
STATION ROAD 10   0 100        

Somerfield  MONMOUTH 10   1 35 Isolated duopoly store.      
Somerfield  NAILSEA 10   1 55        

Tesco  Trowbridge 10   1 60    
Entry prospect: in-
planning   

Tesco  Cardiff Extra 10   0 100    New trading store   
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Fascia Controlled land reference Store name 

Relevant 
geographic market 

minutes 
Description of deviation from 10 

minutes 

Share of 
Number of other 

competitor 
fascias 

groceries sales Party’s 2nd 
area Additional information relevant to the Party’s comments on Party’s justification justification for 

% competitive assessment concentration New entry for restriction restriction 
            

since MPQ 
Tesco  Leytonstone 10  1 44        

Tesco 

 

Cheshunt Extra 10  1 38 

The competitor stores are located a 9- and 
10-minute drive-time north and south of the 
Tesco store and land-site and so the 
configuration of stores is important. The 
M25 may also hinder north/south traffic 
movements in the area. 

 

  

 

Tesco  Diss 10  1 49        
Tesco  Elgin Lossie Green 10  1 47        
Wait  NEWMARKET 10  1 47        
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ANNEX B 
 

Exclusivity arrangements 
 
 

Fascia 
Controlled land 

reference Store name 

Relevant 
geographic 

market 
minutes Description of deviation from 10 minutes 

Number of other 
competitor 

fascias 

Share of 
groceries sales 

area 
% 

Additional information relevant to the 
competitive assessment 

Party's comments on 
concentration New entry 

Party's justification 
for restriction 

Party's 2nd 
justification for 

restriction 
            
Asda  BROMSGROVE 10   1 50        
Asda  FROME 10   1 43        
Asda  DOWNPATRICK 10   0 100        
Asda  BRYNMAWR 9 The population distribution in this area is 

determined by local topographic features, 
notably two valleys, one of which has the 
Tesco store (10 minutes’ drive-time) and the 
Morrisons store (11 minutes’) and the other 
has the Asda store. As such, the area 
between the two towns is not densely 
populated. 

0 100        

Asda  BOSTON 10   2 40 The configuration of stores in this case is a 
problem. Both competitors are to south-west 
of the town while the Asda store and the site 
covered by the RC cover the east and north of 
the town.  

     

Asda  WIDNES 10   1 45       
Morrisons  LIVINGSTON 16 The area between the two stores that are 16 

minutes apart is densely populated and so 
the stores are directly competing for a large 
number of the same customers. 

1 50       

Sainsbury’s  Bristol, Clifton Down 10   1 61        
Sainsbury’s  Newry 10   0 100        
Sainsbury’s  Ballymena 10   1 67    Replacement trading 

store since MPQ 
  

Sainsbury’s  Armagh 10   0 100        
Sainsbury’s  Dartford 10   1 73    Entry prospect: pre-

planning 
  

           
Sainsbury’s  Finchley Road 10   1 70        
Sainsbury’s  Didcot 10   1 63        
Sainsbury’s  Telford 10   1 52        
Somerfield  ABERYSTWYTH—PARC 

AVE NEW 
10   1 38 The Somerfield store and controlled landsite 

are in the town centre whilst the competing 
Morrisons store is on the edge of the town and 
so the configuration of sites is important. 

     

Somerfield  NEWPORT—SALOP 10   1 37 Isolated duopoly store.      
Tesco  Portadown Meadow Centre 10   0 100        
Tesco  Newtownabbey, Abbey 

Retail Park 
10   1 71    Entry prospect: planning 

granted 
  

Tesco  Lower Main Street 
Limavady 

10   0 100        

Tesco  Cookstown Broadfield 10   1 51        
Tesco  Merthyr T Station Yard 10   1 45 The Tesco store with the EA is to the south of 

the town whilst the competing Asda is to the 
north-east and so the configuration of sites is 
important.  

     

Tesco  Dundee Extra 10   1 54    New trading store since 
MPQ 

  

Tesco  South Queensferry 10   0 100        
Tesco  Tiverton Blundells 10   1 47        
Tesco  Abergele 10   0 100       
Tesco  Hucknall 10   1 56   Entry prospect: pre-

planning 
  

Tesco  Wadebridge 10   0 100        
Tesco  Longton Extra 11  1 64    Entry prospect:  vacant 

store 
  

Tesco  Coulby Newham 10   0 100        
Wait  TONBRIDGE 10   1 42        
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ANNEX C 
 

Land banks 
 
 

Fascia 
Controlled land 

reference Store name 

Relevant 
geographic 

market 
minutes 

Description of 
deviation 
from 10 
minutes 

Number of 
other 

competitor 
fascia 

Share of 
groceries 
sales area 

% 

Additional 
information 

relevant to the 
competitive 
assessment 

Party's comments on 
concentration New entry 

Party's 
justification 

for land bank 

Party's 2nd 
justification 

for land 
bank 

          
Somerfield  UTTOXETER—

THE MALTINGS 
10  1 42        

Somerfield  HAWICK 10  1 31 The site lies to 
the south of the 
Somerfield 
store whilst the 
competing 
Morrisons is to 
the north. 
Hence, the 
configuration of 
sites is 
important. 

     

Somerfield 

 

CHEADLE—
STAFFS 

10  0 100   

 

Entry 
prospect: 
pre-
planning  

Tesco  Barnstaple—JV 10  1 37 The site lies to 
the west of the 
Tesco store 
whilst the 
Sainsbury’s site 
lies even 
further to the 
west. Hence, 
the 
configuration of 
stores is 
important.  

     

Tesco  Walsall Brownhills 10  0 100         
Somerfield  SPILSBY - HIGH 

STREET 
10  1 49      

Somerfield  FILEY - STATION 
AVENUE 

10  0 100      

Tesco  Newport 1 Gwent 10  1 49   Entry 
prospect:  
in-planning 

  

Co-op 
(CGL) 

 Wooler, 45 High 
Street 

10  0 100         
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ANNEX D 
 

Leases and sub-leases to third parties 
 
 

Fascia Controlled land reference Store name 

Relevant 
geographic 

market 
minutes 

Description of deviation from 10 
minutes 

Number of other 
competitor 

fascias 

Share of 
groceries sales 

area 
% 

Additional information relevant 
to the competitive assessment Party's comments on concentration New entry 

Party's justification 
for leasing site 

Party's 2nd 
justification for 

leasing site 
            

Morrisons  LARGS Irvine Road 10  0 100        
Morrisons  FORT WILLIAM An Aird 10  0 100        

Clapham Common 10  1 74    
Entry prospect: in-
planning   

Wandsworth 10  1 78        

Balham 10  0 100    
Entry prospect: in-
planning   

Sainsbury’s  Fulham 10  1 78    
Entry prospect: 
planning granted   

Sainsbury’s  Dartford 10  1 73    
Entry prospect: pre-
planning   

Sainsbury’s  Dorking 10  1 54        
Sainsbury’s  East Grinstead 10  1 64       

Sainsbury’s  Haywards Heath 10  0 100    
Entry prospect: pre-
planning   

 Macclesfield 10  1 42 

The Sainsbury's store and 
landsite both lie to the west of 
the town centre whereas the 
two Tesco stores lie in the 
east and so the configuration 
of sites is important in the 
competitive assessment.       Sainsbury’s 

Sainsbury’s  
Sutton Coldfield, Mere 
Green 10  0 100        

Sainsbury’s  Fulham 10  1 78    
Entry prospect: 
planning granted   

Sainsbury’s  Oxford, Heyford Hill 10  1 62      

Tesco  Penzance 10  1 40 

The Morrisons stores lies to 
the east of the Tesco store 
and the land site lies to the 
west and so the configuration 
of sites is important in the 
competitive assessment.      
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ANNEX E 
 

Multiple and replacement stores 
 
 

Description of issue Fascia 
Controlled land 

reference Store name 

Relevant 
geographic 

market 
minutes 

Description of deviation from 
10 minutes 

Number of other 
competitor 

fascias 

Share of 
groceries 
sales area 

% 
Additional information relevant 
to the competitive assessment Party’s comments on concentration New entry 

Party’s justification 
for restriction 

Party’s 2nd 
justification for 

restriction 
             

Multiple stores Asda  NEWTOWNARDS 10   1 67        
Multiple stores Asda  DUNDONALD 10   0 100        

Multiple stores Asda  DUNFERMLINE 12 

The area between the two 
stores that are 12 minutes 
apart is densely populated and 
so these stores are competing 
directly for a large number of 
customers. 1 62    

Entry prospect: 
in-planning   

Multiple stores Asda 

 

ST LEONARDS 12 

The area between the two 
stores that are 12 minutes 
apart is densely populated and 
so these stores are competing 
directly for a large number of 
customers. 1 65        

New Store (multiple) Asda  DUNFERMLINE 12 

The area between the two 
stores that are 12 minutes 
apart is densely populated and 
so these stores are competing 
directly for a large number of 
customers. 1 62    

Entry prospect: 
in-planning   

New Store (multiple) Asda  ST LEONARDS 12 

The area between the two 
stores that are 12 minutes 
apart is densely populated and 
so these stores are competing 
directly for a large number of 
customers. 1 65        

Replacement store Asda  [ ] 10   0 100        
Replacement store Asda  [ ] 10   0 100        
Multiple stores Co-op (CGL)  Bank Street, Teignmouth 10   0 100        
Multiple stores Co-op (CGL)  Amble Harbour 10   1 45        

Multiple stores 
Co-op (East of 
England)  

Aldeburgh—Saxmundham 
Road 11 

Aldeburgh is a small coastal 
town with a mid-size Co-op. 
The nearest larger grocery 
store is a Co-op store in 
Leiston which is an 11-minute 
drive-time. 0 100      

Multiple stores 
Co-op (East of 
England)  Frinton 10   0 100        

Multiple stores Sainsbury’s  Derby, Kingsway 10   1 77        
Multiple stores Sainsbury’s  Derby, Osmaston Parks 10   0 100        

Multiple stores Sainsbury’s  Amblecote 10   1 51    

Entry prospect: 
planning 
granted   

Multiple stores Sainsbury’s  Ipswich, Warren Heath 11 

The area between the two 
stores that are 11 minutes 
apart is densely populated and 
so these stores are competing 
directly for a large number of 
customers. 1 44 

The two competing Tesco 
stores are located 10 minutes 
in opposite directions from the 
Sainsbury store.  

Entry prospect: 
in-planning   

Multiple stores Sainsbury’s  Lewisham 10   1 67        
Multiple stores Sainsbury’s  Forest Hill 10   0 100        
Multiple stores Sainsbury’s  Penge 10   3 65        
Multiple stores Sainsbury’s  Eltham 10   0 100        

Multiple stores Sainsbury’s  Sydenham 10   2 74    
Entry prospect: 
pre-planning   

Multiple stores Sainsbury’s  Clapham Common 10   1 74    
Entry prospect:  
pre-planning   

Multiple stores Sainsbury’s  Streatham Common 10   0 100    
Entry prospect:  
pre-planning   

Multiple stores Sainsbury’s  Fulham 10   1 78    

Entry prospect: 
planning 
granted   

Multiple stores Sainsbury’s  Tooting 10   2 77        

Multiple stores Sainsbury’s  Merton 10   2 70    
Entry prospect:  
pre-planning   

Multiple stores Sainsbury’s  Balham 10   0 100    
Entry prospect:  
pre-planning   

Multiple stores Sainsbury’s  Wandsworth 10   1 78        
Replacement store Sainsbury’s  [ ] 10   1 54        

Multiple stores Sainsbury’s  Upper Norwood 10   1 86    
Entry prospect:  
pre-planning   
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Description of issue Fascia 
Controlled land 

reference Store name 

Relevant 
geographic 

market 
minutes 

Description of deviation from 
10 minutes 

Share of 
Number of other 

competitor 
fascias 

groceries Party’s 2nd 
sales area 

% 
Additional information relevant 
to the competitive assessment Party’s comments on concentration New entry 

Party’s justification justification for 
for restriction restriction 

             

New store (multiple) Sainsbury’s 

 

Locksbottom 13 

The area between the two 
stores that are 13 minutes 
apart is densely populated and 
so these stores are competing 
directly for a large number of 
customers. 2 57 

The configuration of stores in 
this case is a problem. Both 
competitors are to the north 
while the Locksbottom store 
and the West Wickham store 
cover the south (beyond which 
there is little population).  

 

Entry prospect: 
planning 
granted 

 

 

Multiple stores Tesco  Edgbaston 10   0 100    

Entry prospect:  
pre-planning 
and planning 
granted   

Multiple stores Tesco  
Lisnagelvin Shopping Centre 
(inc Tesco)—JV 10   1 61        

Multiple stores Tesco  Lurgan 10   0 100        

Multiple stores Tesco  Colchester 2 10   1 67    
Entry prospect:  
pre-planning   

Multiple stores Tesco  Craigmarloch 10   1 63        
Multiple stores Tesco  Cirencester 1 10   1 69        
Multiple stores Tesco  Ipswich Kesgrave 10   0 100        
New store (multiple) Tesco  Dumfries Extra 10   1 57        

Multiple stores Tesco  Yeading Extra 13 

The area between the two 
stores that are 13 minutes 
apart is densely populated and 
so these stores are competing 
directly for a large number of 
customers. 2 56        

Multiple stores Tesco  Longton Extra 11 

There are two stores that are 
11 minutes apart and the area 
between them is densely 
populated and so the stores 
are directly competing for a 
large number of customers. 1 64    

Entry prospect:  
vacant store   

Multiple stores Tesco  
Newtownabbey, Abbey Retail 
Park 10   1 71    

Entry prospect: 
planning 
granted   

Multiple stores Tesco  Glengormley 12 

The area between the two 
stores that are 12 minutes 
apart is densely populated and 
so these stores are competing 
directly for a large number of 
customers. 1 71       

Multiple stores Tesco  Northcott 13 

The area between the two 
stores that are 13 minutes 
apart is densely populated and 
so these stores are competing 
directly for a large number of 
customers. 1 71        

Multiple stores Tesco  Milton 12 

The area between the two 
stores that are 12 minutes 
apart is densely populated and 
so these stores are competing 
directly for a large number of 
customers. 2 59        

Multiple stores Tesco  Dundee—Riverside Drive 10   1 58    

New trading 
store since 
MPQ   

Multiple stores Tesco  Dundee Extra 10   1 54    

New trading 
store since 
MPQ   

Multiple stores Tesco  Dundee Lochee 10   1 82    

New trading 
store since 
MPQ   

Multiple stores Tesco  Dundee South Road 10   1 76    

New trading 
store since 
MPQ   

Multiple stores Tesco  Redruth Tolgus 10   1 74        
Multiple stores Tesco  Camborne 10   1 74        
Multiple stores Tesco  Cirencester Extra 10   1 69        

Multiple stores Tesco  Dalgety Bay 15 

The area between the two 
stores that are 15 minutes 
apart is densely populated and 
so the stores are directly 
competing for a large number 
of customers. 1 41 [ ]  

Entry prospect: 
in-planning   

Multiple stores Tesco  Strand Road 10   1 61        
Multiple stores Tesco  Macclesfield 2 10   1 58        
Multiple stores Tesco  Macclesfield 1 10   1 58        
Multiple stores Tesco  Redruth Extra 10   1 74        
Replacement store Tesco  [ ] 10   0 100        
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Description of issue Fascia 
Controlled land 

reference Store name 

Relevant 
geographic 

market 
minutes 

Description of deviation from 
10 minutes 

Share of 
Number of other 

competitor 
fascias 

groceries Party’s 2nd 
sales area 

% 
Additional information relevant 
to the competitive assessment Party’s comments on concentration New entry 

Party’s justification justification for 
for restriction restriction 

             
Replacement store Tesco  [ ] 10   1 26 [ ]      

Multiple stores Tesco  Edgbaston 10   0 100    

Entry prospect: 
pre-planning 
and planning 
granted   

Replacement store Tesco  [ ] 10   2 44 [ ]      

New Store (multiple) Tesco  [ ] 15 

The area between the two 
stores that are 15 minutes 
apart is densely populated and 
so the stores are directly 
competing for a large number 
of customers. 1 33 [ ]  

Entry prospect: 
in-planning   

Replacement store Tesco  [ ] 10   0 100        
Replacement store Tesco  [ ] 10   1 47        
Replacement store Tesco  [ ] 10   0 100       

New Store (multiple) Tesco  Long Eaton Extra 13 

The area between the two 
stores that are 13 minutes 
apart is densely populated and 
so the stores are directly 
competing for a large number 
of customers. 1 64    

Entry prospect:  
pre-planning   

Tesco  Toton Extra 13 

The area between the two 
stores that are 13 minutes 
apart is densely populated and 
so the stores are directly 
competing for a large number 
of customers. 1 64    

Entry prospect:  
pre-planning   New Store (multiple) 

Replacement store Tesco  [ ] 10   2 51 [ ]       
Replacement store Tesco  [ ] 10   1 40 [ ]      
Replacement store Tesco  [ ] 10   1 48        

Multiple store Sainsbury’s  Bedford, Kempston 12 

There are two stores 12 
minutes apart and the area 
between them is densely 
populated and so the stores 
are directly competing for a 
large number of customers. 1 67   

Entry prospect: 
pre-planning    

Multiple store Sainsbury’s  Bedford, Fairfield Parks 12 

There are two stores 12 
minutes apart and the area 
between them is densely 
populated and so the stores 
are directly competing for a 
large number of customers. 1 49   

Entry prospect: 
pre-planning    

Multiple store Somerfield  
STOKE ON TRENT - 
BIDDULPH KS 10  1 66      

Multiple store Tesco  Bedford 2 12 

The area between the two 
stores that are 12 minutes 
apart is densely populated and 
so these stores are competing 
directly for a large number of 
customers. 1 51   

Entry prospect: 
pre-planning   

Multiple store Tesco  Hucknall 10  1 56   
Entry prospect: 
pre-planning   

Multiple store Tesco  Altrincham Extra 10  1 61   
Entry prospect: 
in-planning   

Multiple store Tesco  Bedford 1 12 

The area between the two 
stores that are 12 minutes 
apart is densely populated and 
so these stores are competing 
directly for a large number of 
customers. 1 63   

Entry prospect: 
pre-planning   

Replacement store Tesco  [ ] 10   1 51   
Entry prospect: 
in-planning   
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APPENDIX F 
 
 

Derivation and use of drive-times in local analysis of controlled land and 
multiple stores  

 
 
1. The purpose of this appendix is to describe how the drive-times used in our local 

analysis of controlled land-sites and multiple stores have been derived. We are 

aware that different grocery retailers use alternative drive-time models to estimate 

drive-times. We therefore set out why we believe it would be inappropriate to use 

parties’ drive-times as the basis for our local analysis of controlled land-sites and 

multiple stores. 

Derivation of drive-times used by the CC  

2. We have previously set out the methodology used to derive the drive-times used by 

the CC in its empirical analyses.1 However, given recent submissions on the subject 

in the context of potential remedies we have reviewed their use and considered 

whether for the purposes of identifying controlled land and multiple stores in 

concentrated areas it would be appropriate to also take account of drive-times 

generated by each individual retailer. We first set out the methodology used to derive 

the drive-times used by the CC and then consider whether, on balance, it would be 

appropriate to consider the results of other systems in our local analysis.  

3. The derivation of drive-times is complex with many different competing drive-time 

systems available, each with different underlying assumptions. The CC commis-

sioned CACI Ltd—a provider of marketing and information systems—to derive the 

drive-times used in the current grocery market investigation. The same drive-times 

have been used throughout all empirical analyses in the market investigation. 

 
 
1See Appendix 3.2 of provisonal findings report. 
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4. Each store and controlled land-site (collectively known as ‘sites’) in our database has 

a geographic point.2 For each site, CACI estimated the time it takes to drive between 

the site and each other site up to a maximum of 90 minutes’ drive-time. The drive-

times have been derived using a link and node network built from the Navteq 

backcloth. Links are equivalent to roads and contain all information regarding the 

length and class of each road. The nodes are road junctions and include attributes on 

delay characteristics. From a start point (in this case the location of a site), cross-

country speeds taken from the defaults are used along with the crow-flies distance to 

the nearest two nodes. This defines the time taken from start point to the point(s) of 

entry to the link and node network. From this point, the length and road type of each 

link determines the time taken to reach the next node. 

5. The assumed speeds on each road ‘type’ have been calibrated using a variety of 

sources, including local knowledge of areas around the country.3 The road speeds 

used are what are termed ‘normal’ in that they do not represent any particular time of 

day nor any particular day or days of the week. Table 1 shows the speeds that have 

been used to derive the drive-times used in the analysis.  

 
 
2We use a combination of postcodes and grid references taken from the parties’ responses to various questions of the main 
party questionnaire and further follow-up questions to identify a geographic point for each site.  
3For example, some areas have been recategorized as ‘metropolitan’ after feedback from clients that road speeds in the 
relevant area did not reflect the actual average speeds experienced. 
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TABLE 1   Normal road speed assumptions, by road type 
 

Road description 
Road speed 

kmh 
Junction delay 

mins 
   

Motorway (rural) 112 0.00 
Motorway (urban) 85 0.00 
Motorway (metropolitan) 64 0.20 
Dual carriageway (rural) 90 0.10 
Dual carriageway (urban) 65 0.25 
Dual carriageway (metropolitan) 48 0.75 
A road (rural) 72 0.10 
A road (urban) 48 0.50 
A road (metropolitan) 30 1.00 
B/unclassified road (rural) 58 0.10 
B/unclassified road (urban) 40 0.50 
B/unclassified road (metropolitan) 25 1.00 
Ferry 12 15.00 
Motorway tunnel (rural) 112 0.10 
Motorway tunnel (urban) 85 0.20 
Motorway tunnel (metropolitan) 64 0.20 
Dual carriageway tunnel (rural) 90 0.10 
Dual carriageway tunnel (urban) 65 0.25 
Dual carriageway tunnel (metropolitan) 48 0.75 
A road tunnel (rural) 72 0.10 
A road tunnel (urban) 48 0.50 
A road tunnel (metropolitan) 30 1.00 
B/unclassified road tunnel (rural) 58 0.10 
B/unclassified road tunnel (urban) 40 0.50 
B/unclassified road tunnel (metropolitan) 25 1.00 
Congested motorway 80 0.15 
Toll motorway (rural) 112 2.00 
Toll motorway (urban) 85 3.00 
Toll motorway (metropolitan) 80 3.00 
Toll dual carriageway (rural) 100 2.00 
Toll dual carriageway (urban) 70 3.00 
Toll dual carriageway (metropolitan) 55 3.00 
Toll A road (rural) 85 3.00 
Toll A road (urban) 55 4.00 
Toll A road (metropolitan) 36 4.00 
Toll B/unclassified road (rural) 65 4.00 
Toll B/unclassified road (urban) 45 5.00 
Toll B/unclassified road (metropolitan) 30 5.00 
Motorway under construction 112 0.00 
Dual carriageway under construction 90 0.10 
A road under construction 78 0.10 
B/unclassified road under construction 58 0.10 
Dual carriageway in congestion zone 52 0.80 
A road in congestion zone 37 0.80 
Dual carriageway bordering congestion zone 37 1.50 
A road bordering congestion zone 24 1.50 
 
Source:  Department for Transport/CACI. 
 
 
 

6. The CACI analysis utilizes the same methodology, albeit with improved road network 

and recalibrated speed to reflect changes in traffic and congestion in the intervening 

years, as was accepted by the CC in the 2003 Safeway inquiry. 
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Alternative drive-time systems 

7. There is no single, universally accepted, methodology for the calculation of drive-

times. This is reflected in the grocery industry by the use of alternative drive-time 

systems by the major retailers. Table 2 provides a brief summary of the different 

models used and highlights some key differences between them. Drive-time esti-

mates are affected by assumptions that are made concerning the use of average 

travel speeds in different areas, the impact and modelling of road junction delays and 

various other factors such as the underlying road network used. 

TABLE 2   Drive-time systems used by the major grocery retailers 
 

Fascia System provider 
Link-node 
network Speed/junction delay assumptions Analysis type 

     
  Ordnance Survey 

Oscar digitized 
road network 

Road speeds assigned to different 
road/area type links. Each link 
assigned to road/area type. Junction 
delay additional to link speed. 

Point-to-point 
and isochrone-
based 

 
 

Ordnance Survey 
Streetline  

Road speeds assigned to different 
road/area type. Each link assigned to a 
road/area type. Junction delays 
reflected in lower link speed.  

Isochrone-based 

  Navteq Unique road speed assigned to each 
individual link. Junction delays 
reflected in each individual link speed. 

Point-to-point 
and isochrone 
based 

 
Source:  Parties’ submissions to market investigation 
 
 
 

8. With the different drive-time systems used, and with the differences in speed 

assumptions and use of junction delays, some differences in opinion as to the 

relevant drive-time between two points will arise between the parties’ estimates and 

also between the parties’ and CACI estimates. Asda and Tesco have both raised 

concerns that the CACI system generates drive-times which are systematically 

slower than those produced by their own internal models. Hence, for a given travel 

time, the Tesco and Asda systems would estimate that one can travel a greater 

geographic distance. In particular, Tesco has raised concerns regarding the way the 

CACI system models road junction delays4 and the classification and application of 

 
 
4In essence treating each junction as a cross-road irrespective of whether a road has a designated ‘right of way’ across the 
junction in question. 
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slower road speeds in designated ‘metropolitan’ areas.5 CACI believes that the use 

of delay times and a metropolitan classification fits with the urban experience of the 

average grocer shopper and, in its view, results in the production of realistic driving 

times. 

Implications for concentration analysis and remedies  

9. The role of a drive-time is to incorporate relative proximity between stores and 

controlled land-sites. Consistency in their application within local areas and between 

different retailers’ is a key consideration when undertaking empirical analysis. There 

is no single method to calculate drive-times between stores and different grocery 

retailers use alternative systems, each with its own underlying assumptions 

generating different drive-time estimates. 

10. Set against this background, we considered whether it would be appropriate to use 

parties’ drive-time as the basis for our local analysis of controlled landsite and 

multiple stores. However, in reaching our provisional findings on the scope of the 

geographic market we considered a wide variety of evidence, including empirical 

analyses that used drive-times generated by CACI, and we think it is important to 

ensure that our various analyses use the same drive-times. We are also concerned 

to avoid inconsistencies in our analysis due to the inherent differences in the drive-

times generated by different grocery retailers using differing drive-time systems. As a 

result, on balance we consider it appropriate to use the CACI drive-times as the basis 

for our analysis.  

11. We have asked the parties to submit their own drive-time calculations and, where 

appropriate, have noted any differences with our own drive-times in our assessment 

of the extent of competition faced by a store. It is important to note that the distance 

 
 
5Tesco has concerns with the criteria used to classify areas as ‘metropolitan’. 
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between stores has been the starting point in our judgement of which stores should 

be considered part of each relevant local market, and other factors such as the local 

configuration of these stores and the distribution of population in relation to these 

stores have also been important considerations.  
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ANNEX G 
 
 

Maps 
 
 

[ ] 

 


	Introduction
	1. This paper is one of three papers setting out provisional decisions of the CC in relation to remedies to the AECs identified in the provisional findings of the groceries market investigation. The CC has provisionally found AECs in relation to local market concentration and in relation to supply chain issues. This paper is one of two papers that assess the remedy options in relation to local market concentration. This paper concentrates on remedies to address controlled land as a barrier to entry in areas of existing high concentration. A second paper discusses controls on future growth. A third paper discusses remedies to address the AEC we have provisionally found in relation to the supply chain. A fourth paper sets out the background to our provisional decision, including the framework we have used for the assessment of remedies. This fourth paper also summarizes our package of remedies and provides an overall assessment of effectiveness and proportionality. These four papers together set out our provisional decision on remedies, and it is important that they are read together. 
	2. This paper is set out as follows:
	Provisional findings in relation to local market concentration and controlled land

	3. We provisionally found that a significant number of local markets have high levels of concentration and these high levels of concentration. 
	4. Weak competition in local markets for the supply of groceries in each of the three major product markets that we identified (larger grocery stores, mid-sized and larger grocery stores, and all grocery stores) affects the retail offer of grocery retailers operating in those markets in two ways:
	5. In relation to the balance between these two effects, we note that pricing, which is probably the single most important aspect of the retail offer that can be altered quickly and easily, is currently set uniformly across larger stores as a matter of choice by most of the UK’s national grocery retailers.  This means that any weaknesses in local competition will affect national prices. However, we note that this could change in the future were grocery retailers to change their national pricing policies and return to one of the various forms of local pricing that were more widely practised prior to 2000.
	6. In our provisional findings we noted that the persistence of areas of high concentration for grocery retailing over the past five years indicated the existence of barriers to entry or expansion in grocery retailing for both larger grocery stores and mid-sized grocery stores.
	7. We provisionally found that the land holdings of grocery retailers as well as their control over other landsites (collectively referred to as ‘controlled land’) represented a means by which entry of competitor retailers into local markets might be frustrated. In our provisional findings, we stated that approximately 20 to 30 per cent of stores facing few competitors under different measures of local concentration had a controlled landsite in the local area. We also noted the presence of multiple stores operated by grocery retailers in areas of high concentration.
	8. While controlled land could be a greater barrier to entry in the context of larger (that is, stores with a floorspace greater than 1,400 sq metres) and mid-sized grocery stores (that is, stores with a floorspace greater than 280 sq metres) we also observed in our provisional findings the use of restrictive covenants on sites suitable for convenience stores (that is, stores with a floorspace of less than 280 sq metres), and as a result, found that controlled land as a barrier to entry was not limited to product markets for larger grocery stores or mid-sized and larger grocery stores. However, we considered that the circumstances in which controlled land would act as a significant barrier to entry to new convenience stores would be limited.
	9. In our Remedies Notice we set out a number of remedies that we were considering as a means of addressing barriers to entry arising from controlled land in areas of high concentration as well as the presence of areas of high concentration directly. These included:
	10. A further paper sets out the recommendations we have provisionally decided to make in relation to controls on future growth designed to prevent the emergence of concentrated local markets in the future. We consider that the remedies discussed in this paper, which will address existing barriers to entry in existing areas of local market concentration are complementary to the recommendations we intend to make on future growth. 
	Analysis of highly concentrated local markets and controlled land holdings

	11. This section sets out the means by which we have identified highly concentrated local markets and the presence of controlled land holdings that we consider are acting as a barrier to entry into those markets.
	12. The starting point for our analysis, as set out in our provisional findings, has been the identification of highly concentrated local areas. In our provisional findings, we set out three measures of concentration:
	13. We applied each of these measures of concentration to both the product market for larger grocery stores and that for mid-range and larger grocery stores.  Based on the third measure of concentration above, we identified in our provisional findings 110 controlled landsites for Asda, Morrisons, Sainsbury’s or Tesco in areas of high concentration that we considered most likely to act as a barrier to entry. We also identified a further 54 controlled landsites as a source of further concern, 19 of which were replacement stores and a further 86 landsites arising from the two other measures of concentration, which required further analysis. Subsequent to provisional findings, we identified 50 controlled landsites controlled by other grocery retailers, including CGL, regional Co-ops, Somerfield and Waitrose, in areas of high concentration. This gave us 265 controlled land sites.
	14. To assess whether a controlled landsite represented a barrier to entry in a highly concentrated local market, we conducted a five stage analytical process:
	15. We discuss each of these steps separately below, but we first outline the process that we have conducted in relation to data collection, the estimation of drive-times and the mapping of stores and landsites.
	Data collection, drive-times and mapping

	16. A key building block for our analysis has been the collection of a robust set of data on individual stores and controlled land sites from each of the grocery retailers that is a main party to our inquiry. At the outset of this investigation we asked each of the main parties to provide us with data on individual stores and controlled land sites, including:
	17. Based on this data collection exercise, we have been able to construct a database that includes information on more than 14,000 grocery stores in the UK as well as in the order of 1,000 controlled landsites. This database, however, does not necessarily include comprehensive information on independent grocery retailers. For the most part, independent grocery retailers operate convenience stores, and these are not the subject of our most substantial concerns regarding controlled land. However, to the extent that there are independently operated mid-sized and larger grocery stores, then these are relevant to our analysis and we asked grocery retailers to identify these, and any other competitors, that might affect our assessment of competition. We have sought to verify this information for ourselves and have taken this into account in our decision-making.
	18. In relation to restrictive covenants and exclusivity arrangements, grocery retailers had significant difficulties in providing us with a complete set of records regarding each of these controlled landsites. In most cases, grocery retailers provided us with information on restrictive covenants and exclusivity arrangements entered into since 2000. No retailer was able to provide us with comprehensive records for the period prior to 2000. As a result, we have taken this into account in our decision-making about the appropriate remedies for both restrictive covenants and exclusivity arrangements (see paragraph 110 and paragraph 148).
	19. The locational information on stores and controlled land sites collected as part of this process was used to calculate estimated drive-times between each of the stores and controlled land sites within a local area.  (The methodology for calculating these drive-time estimates is set out in Appendix 3.2 of provisional findings.) 
	20. Asda and Tesco have both raised with us concerns regarding the drive-time estimates used in our analysis. We note that there is no single, universally accepted, methodology for the calculation of drive-times. Drive-time estimates are affected by assumptions that are made concerning average travel speeds in different areas, the impact of road junctions and various other factors. We have no reason to consider that there is any fundamental flaw in the methodology employed by CACI to produce drive-time estimates. We set out the derivation and use drive-times in greater detail in Annex F. 
	21. In any event, the methodology that we outline below for defining local markets (see paragraph 24) uses drive-times as a starting point for assessing the size of a local geographic market but then considers other factors as to whether particular stores should be included or excluded from the relevant market. An alternative drive-time estimate while providing a different starting point for our analysis of local markets would not, in our view, fundamentally change the results of our market definition exercise in each local area. 
	22. Having identified the controlled land sites of interest for further analysis (see paragraph 16), the store and controlled landsite locational information was transferred to a commercial mapping software package to enable us to generate a map of each these local areas that in addition to displaying stores and controlled land sites also displays major geographic features (eg roads, railway lines, rivers), and population density. We outline how these factors have been taken into account in our decision-making below. Copies of these maps for each locality of interest are provided at Annex G. 
	23. Our store-level and controlled landsite information was initially collected in 2006 and there have been developments in a number of locations since that time. In particular, new stores have opened, grocery retailers have gained planning permission for various sites, and in other cases, land has been sold. Where relevant to our decision-making we have asked retailers for information on these developments and subsequently verified that information with the retailer concerned.
	Defining the relevant market

	24. The starting point for our analysis of each controlled landsite has been to define the relevant market around the store (or stores) owned by that retailer near to the landsite (the ‘associated store(s)’). By identifying those stores that are in the same market as the associated store(s) we can then analyse the effectiveness of competition in that market, and the extent to which the controlled landsite represents a barrier to entry into that market. 
	25. In our provisional findings, we stated that in general terms:
	26. However, as we also pointed out in our provisional findings, there are several important qualifications to these basic categorizations. The precise delineation of the product market will differ across local geographic markets. In relation to larger grocery stores, the threshold for inclusion in this product market will vary across local markets depending on, among other factors, the distribution of stores of different sizes in each local market. In relation to the market for mid-sized and larger grocery stores, there may also be local markets where stores smaller than 280 sq metres place a competitive constraint on stores larger than 280 sq metres.
	27. In terms of store fascia, in each local market a store operated by any of the full-range national or regional grocery retailers and symbol groups (ie not stores operated by the LADs, Iceland and Farmfoods) will be in the same product market as stores operated by any of the other national or regional grocery retailers and symbol groups provided that the store in question meets the local store-size threshold for inclusion in the product market.
	28. We also set out in our provisional findings that the precise delineation of the geographic market for the supply of groceries by grocery retailers will vary across local markets according to local topographic and other conditions, such as whether a store is in an urban or rural area. Consistent with our provisional findings, we have taken these factors into account in defining the relevant market for the purposes of analysing the significance of each controlled landsite as a barrier to entry.
	29. The following sets out the process that was undertaken to define the local market in each case:
	30. In relation to the product market, when defining the relevant market for larger stores we have in a number of cases included stores smaller than 1,400 sq metres as we consider that these are sufficiently close in size to exercise a competitive constraint on other stores in the market. Examples of this include a [(] store in Selby with a net sales area of just under 1,400 sq metres and which we consider to be an effective competitor to the slightly larger Somerfield in the town.
	31. In taking these decisions regarding the scope of the relevant market, we have been considering these relevant factors in the context of the SSNIP test (also known as the hypothetical monopolist test).  That is, in assessing whether a store should be included in the relevant market we have in each case made a qualitative assessment, based on factors such as population distribution and store configuration, as to whether a small but significant price increase at the stores in the market would lead to a insufficient volume of consumer switching such that a price increase for a hypothetical monopolist of these stores would be profitable.
	32. Having defined the relevant market for the store associated with each controlled landsite, and the geographic market, we found that in 31 cases the controlled land site was not in the same market as the associated store. As a result, in these cases the controlled landsite could not be acting as a barrier to entry into those local markets, and these areas were excluded from any further analysis. 
	Extent of concentration in the relevant market

	33. For those controlled land sites where the associated store is in the same relevant market as the controlled landsite, we next assessed the degree of concentration in that market.
	34. To assess the degree of intra-market rivalry in these markets we have used two measures of concentration, each of which captures a slightly different aspect of concentration. First, we have counted the number of competitor fascia in the relevant (product and geographic) market. This provides an indication of the intensity of rivalry as well as the extent of consumer choice in an area. This measure does not, however, take into account differences in the size distribution of firms within the same relevant market.
	35. Second, we have calculated a measure of market share based on floorspace, which we have used as a proxy for sales.  In the presence of barriers to entry, market shares, both in absolute terms and relative to each other, can give an indication of a firm’s market power. A firm with a large market share relative to other firms may have, to some extent, the ability to raise its price (or reduce its retail offer) independently of other firms.
	36. In calculating market shares, we have considered two measures of floorspace: net sales area and groceries sales area. Net sales area is the sales area within a building (ie all internal areas accessible to the customer), but excluding checkouts, lobbies, concessions, restaurants, customer toilets and walkways behind the checkouts. Groceries sales area is the sales area within a building that is dedicated to grocery products. Groceries sales area is a sub-set of the net sales area. In our analysis we have relied to a greater extent on groceries sales areas than net sales areas. 
	37. In assessing whether a market is highly concentrated our starting point has been to regard a market as highly concentrated where it has:
	38. The threshold for the number of fascia is informed by our observation that additional competitors have less of an impact, the more competitors are already present.  With regard to share of floorspace, we consider that owning more than 60 per cent of all grocery floorspace in an area is an indication that the retailer has significant market power.  
	Local factors affecting the degree of intra-market rivalry

	39. We have taken care in interpreting these measures of concentration discussed above. When products included in the market are differentiated, market share may not reflect the degree of intra-market rivalry. This is a particular concern in retail markets because, by virtue of their location relative to one another and relative to populations, some own-fascia or competitor stores within the relevant geographic market will provide a stronger competitive constraint on the incumbent than others.
	40. In our detailed site-by-site assessment we have sought to identify stores where the incumbent has a strong local position that is worth protecting, and have taken account of the location of stores within the relevant geographic market and their position relative to one another.  We have also noted the location of population centres relative to the configuration of own-fascia and competitor stores. For example, we have noted a number of markets that are not particularly highly concentrated, but where the retailer in question has a number of stores in a ‘corner’ of a town that do not face many competitors and which together give the retailer a strong local position that is worth protecting.
	41. Bearing in mind these factors, we have provisionally concluded that there are a number of markets that do not meet the two criteria set out in paragraph 37:
	New entry

	42. Having identified highly concentrated local markets, we then assessed the likelihood of new entry occurring in the near future that would result in the market no longer being highly concentrated.  The starting point for considering whether new entry is likely to occur in a highly concentrated local market is the presence of a land holding owned by a competing retailer. Where such land holdings exist, we considered:
	43. In particular, we categorized each landsite according to the current stage of development. For example, we can be sure that a store that is currently under construction will shortly be an effective competitor. However, we cannot be sure that there will be a store on a site which is still under assembly and without planning consent. 
	44. We have identified the sites by reference to three stages of development. At the first stage are, sites that are being assembled and for which the developer does not have planning consent. We have not changed our view on the nature of concentration in these areas, because we considered that we cannot be sufficiently certain that there will be a store on these sites. At the second stage are sites that have been assembled and for which a planning application has been submitted. As with the first category, we have not changed our view on the nature of concentration in these areas, because we considered that we cannot be sufficiently certain that there will be a store on these sites. At the third stage are sites that have been assembled and where planning has been granted. Where we have identified sites in this category, and where it is our view that the market will no longer be concentrated, we are not concerned with controlled land holdings as a barrier to entry. This has happened in 23 cases.
	45. In markets where we have not identified land sites held by competing retailers, we consider that entry is unlikely in the near future given the time it takes to acquire and assemble suitable sites for the development of larger grocery stores in particular. This would be the case even where the local planning authority (LPA) had identified need for additional grocery retailing in its Local Development Plan. However, in this latter case there might be some prospect for future entry in the medium term, subject to the availability of suitable sites. For the foreseeable future, however, the local area will remain highly concentrated.
	Controlled land sites as a barrier to entry

	46. The final step in our analysis has been to assess whether the controlled land site that we have identified in a highly concentrated market represents a barrier to entry that is benefiting the grocery retailer that controls that land site. The following paragraphs separately discuss the different means by which grocery retailers control land: restrictive covenants, exclusivity arrangements, landbank sites and leases. In each case we provide a brief explanation of the category of controlled land and the means by which it would act as a barrier to entry. Multiple and replacement stores are discussed subsequently. 
	Restrictive covenants

	47. A restrictive covenant is a term most appropriate to land law in England and Wales and Northern Ireland. It is a clause in a deed or lease to real property that limits what the owner of the land or lease can do with the property. Typically it runs with the land (ie the successor to the land owner who originally agreed to the restriction is also bound and the successor to the land benefiting from the restriction is able to enforce the restriction on the owner of land subject to the restriction). By virtue of the Abolition of Feudal Tenure etc, (Scotland) Act 2000, from 28 November 2004 it is no longer possible to create what are known in Scots Law as real burdens, which are essentially restrictive covenants. 
	48.  The precise words of the restriction may vary. We have seen some for definite and indefinite periods and some preventing any grocery retailing or limiting grocery retailing in some way (eg by reference to specific retailers or by size of store). Some, though expressed as a positive obligation (eg that residential units must be used as residential dwellings, that a bus interchange must be used as a bus area) by their effect also prevent the use of land for grocery retailing and so we have included these in our consideration of restrictive covenants. 
	49. Where a grocery retailer has imposed a restrictive covenant on land that prevents or restricts its use for grocery retailing in the future, then this controlled landsite has the potential to act as a barrier to entry into a highly concentrated local market and allow the grocery retailer that has imposed the restrictive covenant to benefit from the weaker competition in that area. It is important to note that a restrictive covenant may have the effect of preventing or restricting grocery retail use even if this is not explicitly stated in the covenant itself. A restrictive covenant that secures a particular land use, for example housing, will have the effect of preventing grocery retail use. A restrictive covenant that places a restriction on the use of a shared car park may have the effect of restricting the size of grocery store that could be placed on the site or of making that site unattractive for grocery use. A restrictive covenant that prohibits petrol retailing on a site may effectively prevent the creation of a one-stop-shop retail offer, which may have the effect of restricting the site’s grocery use. 
	50. We also received evidence of restrictive agreements being imposed by local authorities in their capacity as landowners in circumstances in which, for example, the authority agreed not to allow other land owned by it or to be sold by it to be used by other grocery retailers. In a number of these cases the land benefiting from the exclusivity arrangement is not adjacent to the land occupied by the grocery retailer that has reached this agreement with the local authority. 
	51. Not all restrictive covenants in highly concentrated local markets will necessarily act as a barrier to entry. This is discussed further at paragraph 100 below. In particular, in some cases, a landsite would not have been suitable for grocery retailing even in the absence of the covenant. However, based on our review of the various restrictive covenants identified to us by grocery retailers, we consider that such instances are few in number.  In assessing whether a landsite subject to a restrictive covenant is suitable for grocery retailing, we need to take into account the unlimited duration of most restrictive covenants and the possibility of individual land sites being combined with other land sites to establish a site suitable for grocery retailing.
	52. During our investigation we were told of a number of different purposes for restrictive covenants, including the protection of non-grocery occupants of the land (eg block of flats above a store) and the protection of an existing grocery retail store's facilities (eg a car park). The situation in which the second of these examples arose was when land was sold including land used as a car-park adjacent to its store. We were also told of restrictive covenants negotiated to secure a future uplift in value should planning prospects or the purchaser's use of the property change.  In four cases we were told of restrictive covenants said to mirror restrictions agreed to by the grocery retailer in section 106 agreements with local authorities.
	53. We accept that there may be various reasons for putting in place a restrictive covenant. However, our primary concern has been to identify where the object or effect of a restrictive covenant has been to establish a barrier to entry. Even where we are satisfied that restrictive covenants were not put in place with the specific intention of restricting grocery retail use, we have found them to act as barriers to entry in areas of high concentration. We have, however, considered the reasons why a restrictive covenant may have been put in place in our consideration of remedies (see paragraphs 101 to 103). 
	54. Based on our analysis of highly concentrated local markets, and our review of the various restrictive covenants in these markets, we consider that 35 of the restrictive covenants we have reviewed are in local areas of high concentration and we consider that all of these act as barriers to entry in those markets. We set out our analysis of each individual market in annex A.
	Exclusivity arrangements

	55. Under an exclusivity arrangement, a landowner (or developer) grants exclusivity to a grocery retailer and agrees not to allow another grocery retailer to operate from site(s) owned by the landowner. Exclusivity arrangements commonly arise in connection with the development of a retail park or shopping centre. The offer of exclusivity can be used to attract a grocery retailer to the development as a so-called ‘anchor tenant’. We have been told that once the grocery retailer has agreed to open a store within the development, other tenants follow more readily and thus the commitment from the grocery retailer facilitates the letting of other units in the development.
	56. In some cases the restrictions arising from the exclusivity arrangement we have seen result in an outright ban on all grocery retailing within the shopping centre or retail park while in others the restriction is targeted at grocery stores of a particular size or to specifically named grocery retailers. Exclusivity arrangements can be unlimited in duration or last for a specified period.
	57. We also received evidence of exclusivity arrangements being entered into by local authorities in their capacity as landowners in circumstances in which, for example, the authority agreed not to allow other land owned by it to be used by other grocery retailers.  In a number of these cases the land benefiting from the exclusivity arrangement is not adjacent to the land occupied by the grocery retailer that has reached this agreement with the local authority.
	58. As with restrictive covenants, we accept that there may be various reasons for the putting in place of an exclusivity arrangement. However, our primary concern has been to identify where the effect of such an arrangement has been to establish a barrier to entry. The purpose of an exclusivity arrangement has not led us to vary our finding as to when the arrangement represents a barrier to entry. We have, however, considered the reasons why an exclusivity arrangement may have been put in place in our consideration of remedies (see paragraph 121). 
	59. We consider that each of the 31 exclusivity arrangements we have reviewed in local areas of high concentration represent a barrier to entry. An analysis of individual sites is set out in annex B. 
	Land bank sites

	60. Land banks are sites owned by grocery retailers and which are potentially available for development into retail stores or additional retail space.
	61. In our provisional findings, we observed that land may be purchased and held by a grocery retailer so as to frustrate entry by a rival grocery retailer.
	62. It is our view that nine of the land bank sites we have reviewed in local areas of high concentration raise barriers to entry or frustrate entry. An analysis of each individual site is set out in annex C.
	Leases and sub-leases to third parties

	63. We have analysed those situations in which a grocery retailer controls a land site and has granted a lease or sub-lease to a third party which is not a grocery retailer. We are concerned about these leases and sub-leases because they may restrict the availability of sites which may be suitable for grocery retail. In addition, sometimes the lease or the sub-lease as granted by the grocery retailer is for a smaller space as compared to the freehold or leasehold interest held by the grocery retailer, which makes it more difficult to reassemble the site into a space suitable for a grocery store. 
	64. We distinguish between two situations: those where the grocery retailer in question owns the freehold and leases a site or a property to a tenant who is not a grocery retailer; and those where the grocery retailer is itself a tenant leasing a property or site from a third party landlord and proposes to grant a sub-lease to a third party who is not a grocery retailer. Our concern is that a store which could, in principle, be used by a competing grocery retailer, becomes unavailable when it is leased to a non-grocery retailer.
	65. It is our view that 12 of the leases and sub-leases we have reviewed in local areas of high concentration raise barriers to entry or frustrate entry. An analysis of each individual site is set out in annex D.
	Results of our analysis

	66. Of the 265 landsites that we have looked at, we consider that 98 are in the relevant markets where a particular grocery retailer has a strong position that would be worth protecting. Of these, following our assessment of local factors we consider that 87 controlled land sites are likely to be protecting existing stores by restricting entry in the relevant market.
	Remedies in relation to controlled land

	67. This section sets out our provisional decisions on remedies in relation to the controlled land holdings that we consider are acting as barriers to entry into highly concentrated local markets. In the following paragraphs we set out our reasoning and provisional decisions in relation to:
	68. Although multiple stores and landholdings arising from replacement stores are also controlled land sites, they raise different issues and are discussed separately in paragraphs 215 to 244. 
	Restrictive covenants

	69. The following paragraphs, first, set out the possible remedies in relation to restrictive covenants that we have considered, second, the views of the parties in relation to these remedies, and finally, our reasoning and provisional remedies decision in relation to restrictive covenants.
	70. There are two aspects to our possible remedies in relation to restrictive covenants. These are:
	71. The views of the parties are set out below.
	Views of the parties

	72. Morrisons, Sainsbury’s and Tesco told us that in their view restrictive covenants did not block entry.
	73. Morrisons said that as regards restrictive covenants, in its view, the only justified remedy was that restrictive covenants should not prevent the entry of a competing grocery store (of a fascia not already present in the local area) in certain areas of high concentration. 
	74. In its initial submission Sainsbury’s told us that its practice was not to impose restrictive covenants in disposing of its land, although it said that there had been some limited instances where it had imposed restrictive covenants. Sainsbury’s told us that it was willing to waive unilaterally the historic covenants that it held and would undertake not to impose any covenants on future disposals where the effect would be to prevent a competing retailer from using the land. Sainsbury’s later told us that its view was that restrictive covenants imposed by grocery retailers were unlikely to result in an adverse effect on competition. Accordingly, it did not believe that a retrospective or prospective prohibition on the imposition of restrictive covenants would be a proportionate remedy.
	75. Tesco told us that any forward-looking remedy relating to restrictive covenants should not increase the administrative burden on both retailers and regulators.
	76. Asda accepted that there may be circumstances in which restrictive covenants may restrict competition. 
	77. Marks and Spencer told us that it favoured a prohibition on any restrictive covenants that have the effect of reducing the likelihood of land being used for a competing grocery retail store, and it suggested a presumption of illegality unless certain criteria are fulfilled. It recognized, however, that it could be difficult to define these criteria clearly upfront. It said that as regards a requirement on grocery retailers to write to all parties informing them that restrictive covenants would not be enforced, the retailer may face difficulty in establishing which restrictive covenants have the effect of reducing the likelihood of the land being used for a competing grocery retail store and in identifying the parties who are subject to such restrictive covenants and exclusivity arrangements.
	78. Similarly, Waitrose was not, in principle, against the prohibition of restrictive covenants or the prohibition of grocery retailers from enforcing restrictive covenants or other agreements that have the effect of reducing the likelihood of land or stores being used by competitors.
	79. [(] has identified a number of restrictive covenants from which it benefits but which it would be prepared to see removed or not enforce.
	Remedies to address restrictive covenants currently acting as a barrier to entry in highly concentrated markets

	80. We considered whether it would be possible to implement measures effectively to address the AEC we have identified without requiring restrictive covenants to be released. Since the restrictive covenants we identified in existing areas of high concentration were, in our view, already acting as a barrier to entry or frustrating entry, we did not consider that there any means of addressing this aspect of the AEC other than requiring their release. 
	81. In relation to the 35 restrictive covenants referred to in paragraph 54 above, we have therefore provisionally decided to require the grocery retailer that benefits from the restrictive covenant in question to release the burdened party from the restrictive covenant by entering into a deed of release. In addition, the grocery retailer should make a full and proper application to the Land Registry to remove the restrictive covenant from the Charges Register. In the interests of achieving a timely remedy, we have provisionally decided that the grocery retailers should take these steps as soon as possible. 
	82. Four of the 35 restrictive covenants we identified are in Scotland. We note that following the coming into force of the Abolition of Feudal Tenure etc. (Scotland) Act 2000, restrictive covenants are no longer enforceable in Scotland.  This Act provides that real burdens (ie conditions on land) in feudal deeds (such as restrictions on the use to be made of property) will cease to be enforceable by superiors. On this basis we currently see no need to require the release of the restrictive covenants that we have identified as barriers to entry in areas of high concentration in Scotland.
	83. As explained above, no retailer was able to provide us with comprehensive records of restrictive covenants for the period prior to 2000. However, bearing in mind the number of those restrictive covenants for which the retailers did provide us with records that we have identified barriers to entry in areas of high concentration we consider it very likely that some restrictive covenants for which records have not been provided to us will also be barriers to entry in areas of high concentration. We have therefore considered how to address those restrictive covenants which are in areas of high concentration but in relation to which we have no information. 
	84. We wish to ensure that any existing restrictive covenants in highly concentrated local areas do not continue to give rise to an adverse effect on competition. However, noting that the existence of a restrictive covenant will have affected the value of the land in past transactions, we do not wish to interfere with existing restrictive covenants which do not give rise to an adverse effect on competition. We have therefore provisionally decided to require grocery retailers to release burdened parties from existing restrictive covenants which have as their object or effect the restriction of grocery retailing in all local areas of high concentration. 
	85. In addition, we have provisionally decided that any burdened party who wishes to have an existing restrictive covenant released will make an application to the OFT and the OFT will carry out an assessment of the local area in order to determine whether it is in fact highly concentrated. We envisage that the OFT would be in a position to provide such guidance and do not expect there to be a large number of applications to the OFT for such guidance. 
	86. We considered the methodology which the OFT should use in order to analyse a local market for this purpose. We considered, in particular, whether the OFT should apply the same test as it will be asked to apply in connection with our planning remedy (which we refer to as the ‘competition assessment’) or undertake the same analysis that we have undertaken when considering local areas of high concentration. The competition assessment will be used by the OFT in the context of our planning remedy. It is clear, certain and easy to apply, which we consider represents a considerable advantage over an approach that would see the OFT replicate the more nuanced analysis we undertook when considering local areas of high concentration. We therefore believe that it is appropriate for the OFT to use this test when considering existing restrictive covenants that are brought to its attention since this would achieve an effective and practicable remedy. We note that some areas may not be categorised as highly concentrated using the competition assessment which would have been so categorised using the CC’s analysis. This means that we do not expect grocery retailers to be disadvantaged by the OFT applying the competition assessment instead of our test, and, indeed, some might benefit from this. We consider this to be acceptable since it enables us to achieve an effective and practicable remedy.
	87. If the local area is found to be highly concentrated, the grocery retailer in question will enter into a deed of release with the burdened party, releasing that party from the restrictive covenant. Given that our analysis of restrictive covenants has shown them to constitute a barrier to entry wherever they are in place in an area of high concentration, we do not consider it necessary to require the OFT to demonstrate a specific effect on grocery retailing before the retailer releases the burdened party from the restrictive covenant. 
	Remedies in relation to future usage of restrictive covenants

	88. The remedies we have provisionally decided to put in place in relation to existing restrictive covenants, discussed above, will deal with existing barriers to entry as a result of those restrictive covenants. However, given that wherever we have identified a restrictive covenant in an area of high concentration we have considered it to be a barrier to entry, we consider that in order effectively to remedy the AEC we have identified in relation to local market concentration, we need to ensure that restrictive covenants are not put in place in the future with the effect of creating new barriers to entry. 
	89. With this aim in mind, we have considered:
	Absolute prohibition on restrictive covenants in the future

	90. We considered whether grocery retailers should be prohibited from imposing or entering into restrictive covenants which have as their object or effect the restriction of grocery retailing in the future. In particular, we noted that the recommendations we have provisionally decided to make (see paper on controls on future growth) on the introduction of a competition test are designed to ensure that areas of high concentration do not emerge in the future, and we have considered whether a prohibition on future restrictive covenants was necessary in the light of this. 
	91. We note that our competition test remedy is only capable of implementation by others and is therefore not a remedy that we can be sure will be implemented. We further note that, even if our recommendations on a competition test are implemented, the competition test will not always deal with store closures and restrictive covenants are often imposed in such circumstances. In addition, although we are keen to see our recommendations on the competition test implemented in a timely fashion, we accept that there will inevitably be a delay before any competition test comes into force. For these reasons, we believe that it is important to put in place a remedy that directly addresses restrictive covenants in the future and has an effect quickly. 
	92. It could be argued that restrictive covenants imposed on land formerly used for grocery retailing, encourages retailers to locate to better sites (either because of location or because of store sited on it). This in turn might benefit customers. However, the effect of the restrictive covenant is to decrease the opportunities for a grocery retailing seeking a site for a store and is a barrier to entry. The benefit to consumers as a result of the new store is therefore offset by the adverse effect on competition that results from the persistence of an area of high concentration. Overall, then, restrictive covenants on former stores in areas of high concentration are a cause for concern.
	93. We also considered whether a remedy that stopped short of an absolute prohibition on restrictive covenants might be effective, for example limiting the permitted duration of restrictive covenants or the areas in which they could be imposed. This is dealt with below. However, we note that an absolute prohibition on the use of restrictive covenants in the future has the considerable advantage of being a robust and certain remedy. 
	No restrictive covenants in areas of high concentration in the future

	94. We considered whether we should prohibit grocery retailers from imposing restrictive covenants with the object or effect of restricting grocery retailing in the future only in areas of high concentration. In principle this approach is attractive as it corresponds to the circumstance in which we have found restrictive covenants to be a significant barrier to entry. However, we are concerned that such a remedy would not be practicable and—to the extent that it was practicable—would be more costly and less certain than a general prohibition on the use of restrictive covenants in the future. 
	95. Ideally, the areas in which restrictive covenants would be prohibited would be established using analysis similar to that we have used in identifying areas of high concentration. However, the analysis that we have undertaken in order assess whether an area is one of local market concentration has been time-consuming and data-intensive. If it were necessary to perform similar analysis in order to assess whether a restrictive covenant could be entered into this could lead to considerable delay in land transactions, considerable uncertainty for the parties to those transactions, as well considerable cost both to the parties and to whichever body were performing the analysis (most likely the OFT). Costs could be reduced if the analysis were conducted using the data we have used in this inquiry, but this would become out of date over time and would need to be refreshed. 
	96. We note that it would be possible to establish some mechanistic rules of thumb that retailers might use to assess themselves whether an area was highly concentrated and therefore a restrictive covenant could be imposed. However, we consider that such self-assessment would be inherently problematic as, for example, retailers may lack reliable and up-to-date data on the floorspace of their competitors in a given area. There would also be a risk that self-assessment would in practice allow retailers to impose restrictive covenants with a view to releasing them only if challenged. 
	97. Alternatively, the burden of assessment could be reduced by creating a presumption that restrictive covenants were prohibited unless a retailer was able to demonstrate that the covenant it wished to impose was not in an area of high concentration. This should result in the OFT needing to asses fewer areas than if all future restrictive covenants needed to be assessed by it. However, the analysis that the OFT would need to perform in relation to each covenant, and the effect in delaying commercial transactions and creating uncertainty still seems likely to be significant. 
	98. In addition, we note that although a restrictive covenant may be permitted at a particular point in time when it relates to a site in an area that is not highly concentrated it is quite possible that the area may become highly concentrated in the future, at which point the restrictive covenant will may become a significant barrier to entry. In addition to our concerns about the practicability of this option, then, we also have concerns about its effectiveness over time. 
	Time limited restrictive covenants in the future

	99. We considered whether it would be appropriate to impose a restriction on the duration of restrictive covenants imposed either in local areas of high concentration or in all local areas. It is our view that although restrictive covenants which apply in perpetuity have the most harmful effects even restrictive covenants which have a limited duration frustrate entry, making entry more difficult or more time-consuming and for this reason also give rise to concerns.  We therefore have concerns about the effectiveness of this option. In addition, we consider that it would be difficult to monitor compliance with such a remedy—it would be impractical to monitor the inclusion of an appropriate time limit in every case and it may not be realistic to rely on challenges to the covenants as the existence of the covenant may deter development in itself. 
	Assessment of remedy options in relation to future restrictive covenants

	100. We have observed cases where we have been told that a restrictive covenant has been imposed on land which is not suitable for grocery retailing. If the site in question is not suitable for grocery retail, we do not see the purpose that would be served by the restrictive covenant in question or any problem in prohibiting it. In addition, we note that the effect of releasing the restrictive covenant is not to require that a grocery retail store be constructed on the site, but rather that a restriction on the site, often expressed to be in perpetuity, is lifted. The local authority can then decide how land should be used in accordance with its development plan. 
	101. As explained in paragraph 52 above, we have observed cases where a restrictive covenant has been put in place to protect an existing grocery store’s facilities, such as a car park. For example, Sainsbury’s told us that in respect of land benefiting from restrictive covenants requiring adjacent land to be used for non-grocery retailing, the purpose had been to protect the infrastructure of an existing store by avoiding an additional burden being placed on the existing store’s car-park by the neighbouring store’s customers. It argued that this was a customer benefit. Even if we did accept that this is a relevant customer benefit we do not consider that this outweighs the competition concerns which arise. Our view is that it is preferable to allow grocery retailers to make commercial decisions about the best sites for stores without the limitation of restrictive covenants imposed by their competitors. 
	102. In cases where we have been told that a restrictive covenant has been negotiated to secure a future uplift in value should planning prospects or the purchaser’s use of the property change, we do not consider that this outweighs the competition concerns which arise. There are other means of achieving a similar outcome which are unlikely to raise competition concerns. We understand, for example, that overage agreements can be entered into on the sale of land, which include provision for a sharing of the increase in value of a site. We have been told that such agreements are standard practice and that their duration can be limited, but in any event, they involve no restriction on the use of the land. The basis of the sharing of the value is agreed as part of the land sale transaction. Restrictive covenants, in comparison, often bind successors to the title of the land and although the land could be released from the restriction, there would be uncertainty about whether such release would be granted and at what price. 
	103. We have considered issues relating to enforceability of restrictive covenants. We have noted that restrictive covenants which are personal in nature do not run with the land. If a restrictive covenant is personal in nature, successors in title will not be bound by the restriction, unless contractual conditions provide to the contrary. While noting that the precise wording of the restrictive covenant needs to be considered in each case, it is our view that a restrictive covenant expressed to be for the benefit of stores belonging to a particular retailer in a particular local area might be more likely to be viewed as personal and thus would not run with the land as a matter of land law. Nonetheless, in our view even restrictive covenants which may not be enforceable have a deterrent effect. 
	104. As we noted in paragraph 82, following the coming into force of the Abolition of Feudal Tenure etc. (Scotland) Act 2000, restrictive covenants are no longer enforceable in Scotland. Thus insofar as our proposed remedies impact upon the ability of grocery retailers to impose restrictive covenants restricting grocery retailing, they will have only a limited effect in Scotland.
	105. Noting our concerns about the effectiveness and practicability of the other remedy options in relation to future restrictive covenants, we favour a prohibition on the use of any restrictive covenant by a grocery retailer in the future that has the object or effect of restricting grocery retail use. As we do not consider that any of the other options we have identified would constitute an effective remedy, we are satisfied that we this represents the least cost, least intrusive effective remedy. However, in assessing the reasonableness of this option we have considered the costs and wider implications of such a remedy. 
	106. In the future it will be possible for parties to take account of a prohibition on restrictive covenants which restrict grocery retailing into their negotiations on price. Other means are likely to be available to parties to protect amenities, secure customer benefits or secure future uplifts in the value of a property which do not prevent, restrict or distort competition. 
	Restrictive covenants and s.106 agreements

	107. We have found a number of restrictions on land use that have been notified to us as restrictive covenants but which are in fact restrictions resulting from s106 agreements, which are reached between the grocery retailer and the local planning authority as a condition of securing planning permission for the grocery store. For example, in [(] relocated a store, moving from an industrial area with minor roads and a store which had an unsatisfactory car park to new premises in a better area. The local authority was supportive of the relocation and required [(] to relinquish planning consent for the old store when as a condition of consent being granted for the new one. The local council was then able to decide on a more appropriate use for the site of the old store. 
	108. It seems to us that these restrictions on land use have the same effect as restrictive covenants and we have therefore included them in our analysis of restrictive covenants as a barrier to entry. However, we recognize that it will not be possible for a grocery retailer unilaterally to lift such a restriction; lifting the restriction will require the agreement of the local planning authority. We understand that it is open to anyone to apply to a local planning authority for the lifting of such restrictions, and we would expect that a grocery retailer wishing to use land in contravention of such a restriction would indeed apply for it to be lifted. We have therefore provisionally decided to recommend to local planning authorities that when they receive applications for lifting such restrictions, they have regard to the adverse effect of the restriction on competition in reaching their decision. Furthermore, we have provisionally decided also to recommend to local planning authorities not to enter into such agreements in the future. 
	Relevant customer benefits

	109. The only possible relevant customer benefit we have identified as resulting from restrictive covenants is where they facilitate the creation of new and better stores. It should be noted that this would only constitute a relevant customer benefit where the newer, better store would not have been created absent the restrictive covenant. It is not clear to us in relation to how many restrictive covenants this is the case. However, in any case, as discussed in paragraph 53 above, we consider that any such benefit would be offset by the adverse effect on competition in the local area resulting from the covenant. Overall, we do not consider it appropriate for us to modify our chosen remedy in order to preserve any such benefit. 
	Provisional decision on remedies in relation to restrictive covenants

	110. We have provisionally decided that the following measures would constitute a comprehensive, reasonable and practicable solution to the adverse effect on competition that we have found results from the use of restrictive covenants by grocery retailers: 
	Exclusivity arrangements

	111. The following paragraphs, first, set out the possible remedies in relation to exclusivity arrangements that we have considered, second, the views of the parties in relation to these remedies, and finally, our reasoning and provisional remedies decision in relation to exclusivity arrangements.
	112. There are two aspects to our possible remedies in relation to exclusivity arrangements. These are:
	113. We note that while grocery retailers benefit from exclusivity arrangements, it is usually a third party, such as a developer or a local authority, which grants exclusivity. We recognize that any effective remedy aimed at addressing the competition concerns arising from exclusivity arrangements must take into account the involvement of third parties not subject to the Inquiry. This is dealt with further at paragraph 135 below.
	114. The views of the parties are set out below.
	Views of the parties

	115. Sainsbury’s told us that the removal of exclusivity arrangements would be disproportionate and unnecessary. It said that it would undermine the risk appraisal that property developers and grocery retailers would have undertaken when assessing the investment they were prepared to make to enter a particular scheme. Sainsbury’s said that any prospective remedy on exclusivity arrangements would be ineffective and disproportionate. 
	116. Tesco told us that exclusivity agreements were objectively justified as they were a key device to attract anchor tenants and facilitate development. Tesco said that their removal would therefore have a significant effect on commercial developers not otherwise subject to our inquiry. Tesco said that the prohibition of such agreements was not justified, and suggested that we should categorize agreements in a way which recognized that many have a pro-competitive object, such as providing incentives to a grocery retailer to take an anchor tenancy. Tesco told us that in its view there was legislative support for exclusivity arrangements in the form of the Land Agreements Exclusion Order. We set out our views on the Exclusion Order at paragraphs 192 to 206 below. 
	117. Tesco said that if we were minded to specify a minimum period for which exclusive arrangements should be enforceable, a period of 15 years would be appropriate. However, on another occasion when asked what duration might be reasonable if we were minded to limit the length of exclusivity arrangements, Tesco said that a period of three to five years would be appropriate.
	118. Asda accepted that there may be circumstances in which exclusivity arrangements may restrict competition. Marks and Spencer was of the view that all exclusivity arrangements that have the effect of reducing the likelihood of the land being used for a competing grocery retail store should be prohibited, suggesting there could be presumption of illegality as regards exclusivity arrangements unless certain criteria are fulfilled.
	119. Tesco and Sainsbury’s told us that without protection of exclusivity arrangements, they would not have been prepared to enter a number of schemes.
	120. [(] has identified a number of exclusivity arrangements from which it benefits but which it would be prepared to see removed or not enforce. 
	Remedies to address exclusivity arrangements currently acting as a barrier to entry in existing areas of high concentration

	121. In relation to the 31 exclusivity arrangements in existing areas of high concentration referred to in paragraph 59 above, we have distinguished between exclusivity arrangements which arise from a situation where an anchor tenant is needed to facilitate a development (see further paragraph 55 above), where there are risks associated with being the first retailer to commit to a site and other situations. We treated exclusivity arrangements as anchor tenancies when (i) a grocery retail store is in a shopping centre or retail park and (ii) the exclusivity arrangement relates to the same shopping centre or retail park. 
	122. As set out in the annex, we have provisionally decided to require the grocery retailer that benefits from the exclusivity arrangement in question either to (i) agree with the other party to the agreement in question that they will take no steps to enforce the agreement or (ii) agree with the other party to the agreement in question that they will take no steps to enforce existing exclusivity agreements that have been in place for more than five years from the store opening. This means, for example, that a grocery retailer would immediately be unable to enforce an existing exclusivity arrangement put in place in 2000, but would be able to take steps to enforce an existing exclusivity arrangement put in place in 2005 for a further two years. 
	123. We considered whether grocery retailers should be prohibited from enforcing all existing exclusivity arrangements in areas of high concentration. But we noted that commercial property transactions have taken place on the basis of these arrangements and we accepted that it was possible that some of the stores currently benefiting from these exclusivity arrangements may not have opened in their absence. We therefore took the view that it would not be appropriate immediately to curtail the enforcement of all exclusivity arrangements. Given that we have found these exclusivity arrangements currently to be acting as barriers to entry in areas of high concentration, we consider that it is important for us to put in place an effective, timely remedy. Overall, we consider that preventing grocery retailers from enforcing those arrangements that have been in place for five years or more strikes the right balance in this case. 
	124. The precise remedy will depend on the particular exclusivity arrangement in question, but full details are set out in the annex. 
	125. It is possible that existing exclusivity arrangements are in place that act as a barrier to entry in areas of high concentration but of which we are not currently aware. As with restrictive covenants, bearing in mind the number of those exclusivity arrangements of which we are aware that we have identified barriers to entry in areas of high concentration we consider it very likely that some of those arrangements of which we are not currently aware will also be barriers to entry in areas of high concentration. We wish to ensure that any exclusivity arrangements in highly concentrated local areas do not continue to give rise to an adverse effect on competition. We have therefore considered how to address those exclusivity arrangements which are in place in areas of high concentration but in relation to which we have no information. 
	126. We considered whether we should take a different approach in relation to exclusivity arrangements that we were satisfied had been required to secure an anchor tenant. However, we did not consider that we were able to reach a firm view on whether an exclusivity arrangement had been necessary to secure the anchor tenancy or whether indeed that particular exclusivity arrangement had been necessary. We also noted that we had taken account of the fact that commercial transactions had taken place on the basis of such arrangements in provisionally decided on a five year time limit for the enforcement of exclusivity arrangements. We therefore provisionally decided to make no exception to our remedy for exclusivity arrangements underpinning anchor tenancies. Our remedy will apply to all exclusivity arrangements in areas of high concentration. 
	127. In addition, we have provisionally decided that any party who is adversely affected by the exclusivity arrangement and wishes to receive confirmation that the exclusivity arrangement will not be enforced can make an application to the OFT. The OFT will carry out an assessment of whether the exclusivity arrangement is in a highly concentrated local area (in accordance with the ‘competition assessment’ set out fully in the context of our planning remedy). We envisage that the OFT would be in a position to provide such guidance and do not expect there to be a large number of applications to the OFT for such guidance.
	128. If an exclusivity arrangement is in an area of high local concentration it must not be enforced by a grocery retailer beyond five years from store opening. 
	Remedies to address future exclusivity arrangements that may act as a barrier to entry in highly concentrated markets 

	129. The remedies we have provisionally decided to put in place in relation to existing exclusivity arrangements, discussed above, will deal with existing barriers to entry as a result of those arrangements. However, given that wherever we have identified an exclusivity arrangement in an area of high concentration we have considered it to be a barrier to entry, we consider that in order effectively to remedy the AEC we have identified in relation to local market concentration, we need to ensure that exclusivity arrangements are not put in place in the future with the effect of creating new barriers to entry. 
	130. With this aim in mind, we have considered:
	Absolute prohibition on exclusivity arrangements in the future

	131. We considered whether there were circumstances in which an exclusivity arrangement could be justified. We noted that an exclusivity arrangement effectively allows the person benefiting from it to enjoy a monopoly in the area covered by it, thereby directly reducing competition and choice for consumers. However, we also noted that exclusivity arrangements may provide an incentive for investment that would not otherwise take place, which may benefit consumers. It may be the case, for example, that an exclusivity arrangement facilitates an anchor tenancy without which a shopping centre or retail park development would not have taken place. It may also be the case that a retailer would not undertake investment around a new store without that agreement. We note that many grocery retailers that entered the market in Northern Ireland entered into exclusivity arrangements.
	132. While we seek to remedy the adverse effects on competition that we have identified, an effective remedy should not prevent the development of new grocery retail stores. We have considered whether it would be possible to distinguish between exclusivity arrangements relating to schemes which would go ahead in the absence of the exclusivity arrangement (which would not be permitted) and exclusivity arrangements relating to schemes which would not go ahead in the absence of the exclusivity arrangement (which would be permitted). The number of grocery retailers interested in the scheme could serve as an indication as to whether the development needs an anchor tenant to proceed; however, it is our view that in practice it would be difficult to draw such a distinction. Therefore we do not think that an effective remedy could readily distinguish between exclusivity arrangements which underpin investment and those which do not. 
	133. It is our view that geographical proximity between the land sold or leased to the grocery retailer and the land which is subject to the exclusivity arrangement indicates that the exclusivity arrangement is related to the development. We have noted instances where exclusivity arrangements seemed to us to extend far beyond the area around a new store.  We consider that in general it is highly undesirable for any exclusivity arrangements to extend beyond the area surrounding a store. We therefore considered whether to prohibit such exclusivity arrangements in our remedy. In particular, we considered whether to prohibit exclusivity arrangements that did not involve an area or areas adjacent to a store. However, we considered this approach likely to be problematic to implement in practice. It may simply result in exclusivity arrangements being extended to cover not only the area that the retailer or the developer wishes to see covered but also the area between that area and the store in order to establish adjacency. We also acknowledge that there will be cases where it is reasonable for an exclusivity arrangement to cover an area not adjacent to a store (eg a car park that is across a road). Given this, we considered it preferable not to distinguish in our remedies between those exclusivity arrangements covering areas adjacent to stores and those not. 
	134. Given that we have not found any practicable means of identifying where an exclusivity arrangement does genuinely underpin investment, we consider that our remedy will need to apply to all exclusivity arrangements. We are concerned that a blanket prohibition on all exclusivity arrangements would risk reducing incentives for future investment. We have therefore considered other measures that stop short of a blanket prohibition. 
	135. We considered that an absolute prohibition on all exclusivity arrangements would not be appropriate since often it is a landowner or developer which grants exclusivity rather than a grocery retailer and it is not appropriate for us to impose a remedy on landowners and developers who are not party to this Investigation.
	Prohibition on exclusivity arrangements in areas of high concentration in the future

	136. We considered whether it would be appropriate to prohibit grocery retailers from taking steps to enforce exclusivity arrangements in areas of high concentration. As explained in paragraphs 94 to 98 in relation to restrictive covenants, we do not consider that identifying future areas of high concentration will be straightforward. Similarly, we consider that prohibiting exclusivity arrangements in areas of high concentration will generate commercial uncertainty and would delay commercial transactions. For the reasons set out in paragraphs 94 to 98 in relation to restrictive covenants, we do not consider it appropriate to prohibit exclusivity arrangements in areas of high concentration.
	Time-limited exclusivity arrangements in the future

	137. We have also considered whether it would be appropriate to limit the duration of all exclusivity arrangements which grocery retailers may enter into or enforce. It would in our view allow developments to proceed, including those that for which the grocery store is the anchor store, while addressing our concerns over the duration of the period of exclusivity.
	138. By way of analogy, we considered the merger regime which permits restrictions on competition for limited periods , acknowledging that there is a balance to be struck between the interests of a purchaser and competition considerations. Non-competition clauses often arise in the context of an acquisition by one undertaking of all or part of another undertaking. Such clauses, if properly limited, are generally accepted as essential if the purchaser is to receive the full benefit of any goodwill and/or know-how acquired with any tangible assets. The terms of the clause must not, however, exceed what is necessary to attain that objective. In general terms, a three year period will normally be acceptable where both goodwill and know-how have been acquired, and a period of two years where only goodwill is involved. Longer periods may be acceptable depending on individual circumstances. It is our view that this is a helpful analogy and we analyse whether a two or three year period might be an appropriate duration for an exclusivity arrangement further below.
	139. One of the grocery retailers ([(]) suggested to us that 20 years would be a reasonable period for exclusivity arrangements as this was the time necessary to achieve a full return on an initial investment. However, in considering the time period for which exclusivity arrangements should be permitted, we are aiming to strike the right balance between the need to provide some protection for an investment in order to secure that investment in the first and the need not unduly to restrict competition. We do not consider that a 20-year exclusivity period, or anything in the order of 20 years, would represent a reasonable balance. Indeed, we consider that if we allowed exclusivity arrangements in the order of 20 years we would not be achieving a comprehensive remedy to this aspect of the AEC in local market concentration. We also note that where our restrictions apply to exclusivity arrangements in the future grocery retailers will be able to make their investment decisions in the knowledge that any exclusivity arrangement will not be permitted to last for more than five years from the store opening. 
	140. It is difficult to identify a particular number of years which is appropriate in every case in which there is an exclusivity arrangement arising from the situation where an anchor tenant is needed to facilitate a development because each case is different. We have sought to balance the interests of grocery retailers, third parties and the public and the need to facilitate investment against our view that exclusivity arrangements which restrict grocery retailing raise competition concerns. Overall, we consider that preventing grocery retailers from entering into or enforcing exclusivity arrangements that cover periods of more than five years strikes the right balance in this case. 
	141. For the reasons set out in paragraph 136 above, we do not consider it appropriate to limit any restriction on the time period covered by future exclusivity arrangements to areas of high concentration. Exclusivity arrangements in local areas which are not highly concentrated would also be subject to the limitation. This avoids the uncertainty and delay that would be involved in a concentration analysis in each case. 
	Assessment of remedy options in relation to exclusivity arrangements in the future

	142. We have observed cases where we have been told that an exclusivity arrangement relates to land which is not suitable for grocery retailing. If the site in question is not suitable for grocery retail, we do not see the purpose that would be served by the exclusivity arrangement in question which specifically prohibits grocery retailing or any problem in requiring it not to be enforced. In addition, we note that the effect of a grocery retailer not enforcing the exclusivity arrangement is not to require that a grocery retail store be constructed on the site, but rather that a restriction on the site, often expressed to be in perpetuity, is lifted. The local authority can then decide how land should be used in accordance with its development plan. 
	143. Since we recognize that exclusivity arrangements are often entered into not by grocery retailers themselves but by developers or local authority to the benefit of grocery retailers, we consider it appropriate that our remedy should be expressed as a prohibition on grocery retailers’ entering into or seeking to enforce exclusivity arrangements. Noting our concerns about the practicability of a prohibition on exclusivity arrangements in areas of high concentration, and also our concern about the effectiveness of such a remedy over time, we consider that any remedy relating to future exclusivity arrangements must apply to all such arrangements, whether in areas of high concentration or not. We consider that a prohibition on grocery retailers enforcing exclusivity arrangements that have been in place for more than five years strikes the right balance between the need to maintain incentives to invest and the need to ensure that competition is not unduly restricted.
	Exclusivity arrangements granted by local authorities

	144. As set out in paragraph 57 above, in some cases exclusive arrangements which benefit grocery retailers are granted by local authorities.  In highly concentrated local areas this raises the same concerns as those cases when exclusivity is granted by a developer.
	145. We have already discussed the difficulties associated with identifying areas of high concentration (see paragraphs 94 to 98 above). We have also noted the fact that areas that are not highly concentrated at the time an exclusivity arrangement is entered into may become highly concentrated in the future. We do not consider that it would be appropriate to ask local authority to conduct an assessment of concentration before entering into an exclusivity arrangement. We have therefore provisionally decided, in line with our remedy in relation to other future exclusivity arrangements, to recommend to local authorities that they do not enter into exclusivity arrangements with the object or effect of restricting grocery retail use for periods of more than five years from the store opening. 
	Relevant customer benefits

	146. We have identified two possible relevant customer benefits we have identified as resulting from exclusivity arrangements. The first is where they facilitate the new developments by ensuring the presence of an anchor tenant. However, it is important to note the exclusivity arrangement would only constitute a relevant customer benefit if the anchor tenant would not otherwise have come into the development and if their absence would have resulted in a poorer retail offer at the development. The second possible relevant customer benefit from exclusivity arrangement is where they facilitate the entry of a store into an area where the store would not otherwise have opened. However, again, this would only be a relevant customer benefit where the new store was valued by customers and would not otherwise have opened. 
	147. It is not clear to us how many exclusivity arrangements have produced such benefits. However, we have already taken the extent to which we consider exclusivity arrangements are needed to facilitate development into account (see paragraph 140 above) in deciding to limit their duration to five years, rather than imposing an outright prohibition. We consider that time limiting them in this way strikes the right balance between the need to facilitate development and the need not unduly to restrict competition. Overall, having considered these relevant customer benefits, we do not consider that we should modify our chosen remedy in relation to exclusivity arrangements.
	Provisional decision on remedies in relation to exclusivity arrangements

	148. We have provisionally decided that the following measures would constitute a comprehensive, reasonable and practicable solution to the adverse effect on competition that we have found results from the use of exclusivity arrangements that restrict grocery retail use:
	Land bank sites

	149. The following paragraphs, first, set out the possible remedies in relation to land bank sites that we have considered, second, the views of the parties in relation to these remedies, and finally, our reasoning and provisional remedies decision in relation to land bank sites.
	150. There are two aspects to our possible remedies in relation to land bank sites. These are:
	Views of the parties

	151. Asda, Sainsbury’s and Tesco expressed concern at the prospect of a remedy which obliged grocery retailers to divest land banks which had not been developed within a given period. They told us that this was not necessary and could deter site assembly.
	152. Asda told us that some sites took significant periods of time to assemble and gave examples of its stores [(] respectively to assemble. Asda was also concerned that any remedy to address land banks as a barrier to entry might risk interfering with land that grocery retailers had acquired for non-grocery uses, such as for non-food stores (eg Asda Living or George), which are outside the scope of the our inquiry. Asda also made a more general point that it believed that retailers should be free to select a purchaser for land they owned subject to the usual provisions of competition law. The absence of a restrictive covenant would ensure land could become available for grocery retailing.
	153. Marks and Spencer said that it would be difficult to distinguish between those situations in which site assembly was difficult and necessarily took a long time and those in which the process was unnecessarily taking too long. It suggested that simply fixing a period for which grocery retailers would be allowed to hold land undeveloped might not be the best approach and that it would be more appropriate to have a periodic review of land holdings. Marks and Spencer said that a monitoring trustee should be appointed to oversee divestitures of land bank s ites. 
	154. [(] 
	155. Sainsbury’s supported remedial action that would seek the divestiture of land bank sites in areas of high concentration where they were operating as a barrier to entry but it said that Sainsbury’s did not hold any such sites . Sainsbury’s did not consider that any practicable threshold could be applied in terms of the size of a parcel of land that should, or should not, be included in a divestiture remedy. It stated that even very small parcels of land could act as a barrier to entry by preventing competitor site assembly. Sainsbury’s suggested that any divestitures could take place using an auction process supervised by a monitoring trustee.
	156. Tesco disagreed with our provisional finding that land bank sites were likely to frustrate entry by a competitor in highly concentrated local markets. Tesco said that any remedy requiring any land bank site not developed within a given period to be divested would be a significant disincentive for retailers to invest in site-assembly projects. 
	157. Somerfield suggested a period of five years would be an appropriate period for ownership of a land bank site before a divestiture would be necessary.
	158. Morrisons, Marks and Spencer and Somerfield said that any divestiture of land bank sites should be to a retailer that would increase the degree of competition in the local area. Morrisons, Marks and Spencer and Somerfield also said that it would be necessary to have a prohibition on reacquisition in order to prevent grocery retailers undermining the remedy, eg in cases in which land had been sold to a third party shortly before the end of the permitted holding period. This would echo the approach typically adopted by the CC in divestiture remedies following merger inquiries. 
	159. In relation to areas where land bank sites would, if developed, produce high concentration, Marks and Spencer’s view was that it would be inappropriate to require divestiture of such land bank sites. One reason for this was that the grocery retailer may be proposing to open a replacement store and dispose of the original store when it does this. A possible remedy would be a requirement to divest the original store to a competing grocery retailer if the original store had not been sold to a competing grocery retailer within a fixed period of the opening of the new store. Marks and Spencer and Somerfield told us that any land bank divestiture remedy should apply only to existing areas of high concentration. 
	160. Waitrose said that it did have concerns about land banks and the other types of controlled land identified by the CC in the provisional findings being used to maintain market power in local markets.
	Remedies to address lank bank sites currently acting as a barrier to entry

	161. We have identified nine land bank sites in areas of high concentration. We have taken the view that land bank sites that are in the process of being developed into new stores should not fall within the scope of any remedy aimed at addressing the adverse effect on competition resulting from land holdings (though we have taken the development of any such stores into account in our multiple store analysis). We have identified 50 land bank sites where stores are in the process of being developed (or indeed where stores have opened since we first collected our data) and exclude those from the scope of any land bank remedies. 
	162. Having excluded sites where stores have been or are being developed from our analysis, it is our view that nine of the land bank sites we have reviewed in local areas of high concentration raise barriers to entry or frustrate entry. An analysis of each individual site is set out in annex C. 
	163. We note that we have not found any evidence of the systematic holding of land by retailers with the sole purpose of creating a barrier to entry by competitors. In most cases, we have found that where a retailer holds a land bank site it is actively pursuing a store on that site. In general, when a retailer has failed to develop a site it has subsequently sold the site. Of the nine land bank sites that we have identified as barriers to entry in areas of high concentration, we consider that four are potentially suitable for stores. We note that one of those is already being marketed. Consistent with their behaviour elsewhere, we would expect the retailers who own the remaining three sites either to develop them or sell them on. We also consider that the loss of monopoly profit in their store or stores in the area would have to be considerable if were to outweigh the value of the site at sale, which suggests to us that these retailers will have an incentive to sell these sites. We also note that our other remedies will prevent them from putting in place restrictive covenants or exclusivity arrangements when they do so. 
	164. We note that two of the nine land bank sites that we have identified as barriers to entry in areas of high concentration we do not consider suitable for store development; rather they appear to be ‘ransom strips’ held to frustrate other development of the site. We note that where retailers have held ‘ransom strips’ in the past, commercial agreement has usually eventually been reached that allowed the development to proceed. We see no reason why commercial agreement should not be reached in relation to these land bank sites. 
	Remedies to address future land bank sites that may act as a barrier to entry in highly concentrated local markets 

	165. We considered whether it was necessary to implement any remedy in relation to land bank sites in the future.
	166. We considered whether it might be appropriate to implement a remedy involving a regular review process relating to land banks. This might involve grocery retailers being required to disclose, possibly to the OFT, details of their land bank sites. This would facilitate an independent assessment, assisted by representations from grocery retailers, as to the purpose of the land bank site and the progress of site assembly before any decision as to whether divestitures might be required. However, as discussed in relation to restrictive covenants and exclusivity agreements, we consider that the analysis required to identify areas of high concentration is complex and time-consuming. We also consider that the prospect of being required to divest on the basis of such analysis, could act as a deterrent to legitimate site assembly and store development. 
	167. We also considered whether to limit the period of time for which a grocery retailer could hold land without developing it. We recognize that there would be significant practical difficulties in specifying an acceptable period which would be capable of being applied to every case. We also recognize that it can take a considerable period of time to open a new store and that developments made be delayed by factors beyond the control of the grocery retailer. Given all this we consider that there would be a significant risk that any period we adopted would be arbitrary rather being targeted at sites that constituted barriers to entry and that it would adversely affect the legitimate process of store development. 
	168. We also recognize that grocery retailers are involved in operations other than grocery retailing, Asda for example has Asda Living and George stores that do not retail groceries. We have no desire to curtail the ability of grocery retailers to open non-grocery stores. However, in practice we have found it difficult to imagine how any remedy that effectively prevented land bank sites held by grocery retailers acting as a barrier to entry would not also prevent the holding of land bank sites by these retailers for non-grocery uses.
	Assessment of remedy options in relation to future land banks 

	169. On balance, noting the small number of land bank sites that we have identified as barriers to entry in areas of high concentration, the difficulty in crafting a remedy that would be targeted at such sites, the implications a practicable and effective remedy would have for legitimate store development, and the controls we have provisionally decided to recommend on future store development/opening, we do not consider it appropriate to put in place any remedies designed to address land bank sites as barriers to entry in the future. 
	170. We consider it likely that in some circumstances a retailer could bring a complaint under Chapter II of the Competition Act 1998 if its attempts to assemble a site are being frustrated by ‘a ransom strip’ held by a competing retailer with little reasonable prospect of amassing a site for development. We would encourage retailers to make such complaints where they appeared appropriate. 
	Relevant customer benefits

	171. It is our view that the nine land bank sites have identified as barriers to entry in areas of high concentration are unlikely to be developed as stores in the near future. We have no identified any relevant customer benefits that would result from their being held by grocery retailers. We therefore do not consider it appropriate to modify our chosen remedy in relation to these sites. 
	172. As discussed above, we do not consider it appropriate to impose remedies in relation to land bank sites in the future and have therefore not considered further whether such sites might bring relevant customer benefits. 
	Provisional decision on remedies in relation to land bank sites

	173. Although we have provisionally found nine land bank sites that are acting as barriers to entry in areas of high concentration, we do not consider it appropriate to put in place a remedy specifically designed to deal with land bank sites. In general we do not consider the scale of the adverse effect on competition we have found from land bank sites acting as barriers to entry to be large and note that we have found little evidence that they are primarily being used as such. We note that in many cases in the past commercial agreements have been reached between retailers that have allowed store developments to take place. We are also concerned that placing restrictions on land bank sites in the future would inhibit legitimate site assembly. 
	Leases and sub-leases to third parties

	174. The following paragraphs, first, set out the possible remedies in relation to leases and sub-leases that we have considered, second, the views of the parties in relation to these remedies, and finally, our reasoning and provisional remedies decision in relation to leases and sub-leases to third parties.
	175. There are two aspects to our possible remedies in relation to leases and sub-leases to third parties. These are:
	176. In paragraphs 184 and 185 we consider how to address the grant of leases and sub-leases by grocery retailers to third parties in the future. First we set out the views of the parties.
	Views of the parties

	177. Asda said any remedy addressing sub-leases would interfere with a retailer’s rights over its own property.
	178. Sainsbury’s told us that when it closes a leasehold store, it will seek to surrender or assign lease or to grant a sub-lease. It said that its preferred option would be to surrender the lease. In practice, however, the strength of the Sainsbury’s covenant means that landlords are sometimes unwilling to accept the surrender of the lease. Sainsbury’s may therefore remain liable for rent under the head-lease and needs to enter into a sub-lease to recover that rent. Although there are instances when Sainsbury’s has let to tenants other than grocery retailers, Sainsbury’s stressed that it had sub-let to competitors (Tesco, Asda). It had no record of instructing agents to exclude competitors from marketing process when seeking to sub-let a leasehold property to a third party. In most cases, it said that it considered the size, quality and location of units were unattractive, hence its decision to close store. 
	179. Sainsbury’s told us that in some instances it had found that the only means of securing a tenant was to split an old store into two or more units to meet market demand from retailers with a smaller store specification. Sainsbury’s said that splitting units was undertaken at its expense, was normally subject to the landlord’s consent and was reversible. 
	Remedies to address leases currently acting as a barrier to entry in highly concentrated local markets

	180. It is our view that 12 of the third party leases we have reviewed in local areas of high concentration raise barriers to entry or frustrate entry. An analysis of each individual site is set out in the annex. 
	181. We considered the practice of splitting property and granting more than one sub-lease over it. It is our view that while the physical changes resulting from the change to multiple occupancy is reversible, albeit at additional cost, the split means that there is more than one occupant, (each a sub-lessee). As such there is less likelihood of being able to restore the space to a single retail unit. 
	182. We considered the argument that parties remain liable for rent under a head-lease and enter into a sub-lease to recover that rent. We note that for leases entered into before 1 January 1996,  the original tenant has a continuing liability for the performance of tenant’s covenants, such as payment of rent, following any assignment until the end of the term of the lease. This means that if a grocery retailer entered into a commercial lease before 1 January 1996, it will remain liable to the landlord for the rent due, even if it assigns its lease or sub-lets to a third party. 
	183. We do not consider that we are able to interfere in the terms of lease agreements between grocery retailers and tenants or sub-tenants who are not parties involved in our investigation. This means that any remedy we adopt in relation to leases and sub-leases could be implemented only at the point these leases or sub-leases expire. The most effective remedy we could put in place in relation to existing leases and sub-leases would therefore be to require grocery retailers to secure a competing grocery retail tenant at the point at which an existing lease or sub-lease expired. However, we recognize that where a grocery retailer has or proposes to lease or sub-lease a store to a third party who is not a grocery retailer any effective remedy must take into account the involvement of third parties not subject to this inquiry. Where third parties are tenants under existing leases or sub-leases they may reasonably expect to have their lease or sub-lease renewed and may have planned on that basis. Taking to account what could be achieved by such a remedy and the possible implications for third parties, we have provisionally decided not to take action in relation to existing leases and sub-leases. 
	Remedies to address leases in the future that may act as a barrier to entry in highly concentrated local markets 

	184. We considered whether we should prohibit grocery retailers from leasing or sub-leasing stores to non-grocery retailers in the future only in areas of high concentration. For the reasons set out in relation to addressing future restrictive covenants only in areas of high concentration, we do not consider this to be an appropriate remedy.
	185. As discussed above in relation to existing leases and sub-leases, it would be possible for us to require grocery retailers to use their reasonable endeavours to secure competing grocery retail tenants in stores before leasing or sub-leasing them to a non-competing retailer. However, we understand that many leases or sub-leases relate to relatively less attractive stores and we are not confident that a competing grocery retail tenant could be found that was willing to pay a reasonable rent. Taking this practical difficulty in to account, and noting the limited number of instances where we have found leases and sub-leases to act as barriers to entry in existing areas of high concentration, we have provisionally decided to take no action in relation to future leases and sub-leases. . 
	Proposed decision in relation to leases and sub-leases

	186. We have provisionally decided to take no action in relation to existing leases or sub-leases we have identified as barriers to entry in areas of high concentration. We have also provisionally decided to take no action in relation to future leases and sub-leases. 
	Other issues relevant to controlled land remedies

	187. We consider the following issues in paragraphs 188 to 213 below: 
	Uniform application of controlled land remedies

	188. We considered whether remedies in relation to controlled land should be applied uniformly or only to certain grocery retailers or in certain circumstances. We have discussed above (see paragraphs 94 to 98 and 145) whether controlled land remedies should be applicable only in local areas of high concentration. 
	189. We considered whether remedies in relation to controlled land should be applied only to larger grocery stores. We note that the majority of the problems that we have identified are associated with larger stores. However, we have also observed the use of restrictive covenants on sites suitable for convenience stores, and as a result do not consider that controlled land is a barrier to entry that is limited to the larger grocery stores or the mid-sized and larger grocery stores product market.
	190. Most parties told us that any measures designed to address adverse effects on competition arising from controlled land sites should be applied equally to all parties. Smaller parties such as Somerfield and CGL told us that any measures aimed at preventing restrictive covenants could be applied to the development of larger grocery stores but such a remedy was not necessary in relation to a market for smaller stores where it submitted that entry barriers were lower.
	191. Taking all this into account, we have provisionally decided that all our remedies relating to controlled land should be applied uniformly to all grocery retailers and all store sizes since we found that controlled land issues act as a barrier to entry in all product markets.
	Amendment to the Land Agreements Exclusion Order

	192. The Competition Act 1998 (Land Agreements Exclusion and Revocation) Order 2004 (Land Agreements Exclusion Order) provides that the Chapter I prohibition of the Competition Act 1998  shall not apply to an agreement to the extent that it is a land agreement. The Chapter I prohibition prohibits agreements which may affect trade within the UK, and which have as their object or effect the prevention, restriction or distortion of competition within the UK.
	193. We note that one reason for the granting of the Exclusion Order was that restrictive agreements relating to land were thought unlikely to have an appreciable effect on competition.  In our view, in highly concentrated local markets, such agreements do indeed have an adverse effect upon competition. Another reason for the introduction of the Exclusion Order was to avoid a large number of precautionary notifications to the OFT for confirmation that an agreement relating to land did not in fact breach the Chapter I prohibition.
	194. It is our understanding that whereas the Land Agreements Exclusion Order applies to exclusivity arrangements, it may not apply to restrictive covenants. The Exclusion Order provides that the party benefiting from the restriction in question must hold an interest in the land which is the subject of the agreement if the exclusion is to apply. In the case of a restrictive covenant, the party benefiting from the restriction has often sold the land which is the subject of the agreement and therefore the Exclusion Order appears not to apply.
	195. We considered recommending an amendment to the Land Agreements Exclusion Order so that land agreements which were previously within the scope of the Exclusion Order, which restrict grocery retailing and which are entered into by grocery retailers should no longer benefit from exclusion from the Competition Act 1998.
	Views of the parties

	196. Marks and Spencer said that an amendment to the Land Agreements Exclusion Order would provide an additional mechanism to reduce the widespread use of measures which often act as a barrier to entry. 
	197. Morrisons told us that the Land Exclusion Order itself already provides for the possibility of the withdrawal from particular agreements of the exclusion of land agreements from the Chapter I prohibition. It said that it was arguable that an appropriate way of addressing restrictive covenants and exclusivity arrangements which were having an adverse effect on competition by preventing entry in areas of high concentration already exists within the Exclusion Order. 
	198. Morrisons went on to say that if we were to consider it proportionate and necessary to disapply the Exclusion Order from all grocery restrictive covenants and exclusive agreements, this could represent an effective means of dealing with those controlled land issues which restrict new entry in areas of high concentration without automatically preventing the use of restrictions in areas where they have no adverse effect. Morrisons said that restrictions which did not have an adverse effect on competition were unlikely to infringe the Chapter I prohibition, and therefore only those restrictions in areas where they prevent entry and cause the adverse effects identified by us would be likely to be subject to the application of the Chapter I prohibition. 
	199. Sainsbury’s said that in its view an amendment to the Land Agreement Exclusion Order was not necessary. It said third parties that considered that a restrictive covenant was acting as barrier to entry could bring its concerns to the OFT and seek the application of the Chapter II prohibition or the withdrawal of Exclusion Order.
	200. Tesco said that in its view the Land Agreements Exclusion Order reflected a clear legislative policy of assisting ‘shopping centre owners ... to secure certain key retailers and to offer a mix of retail outlets’.  As previously explained, Tesco told us that in its view there was legislative support for exclusivity arrangements in the form of the Land Agreements Exclusion Order.
	Assessment of possible remedy

	201. We have considered the effect of an amendment to the Land Agreements Exclusion Order bringing land agreements which restrict grocery retailing entered into by grocery retailers outside the scope of the Exclusion Order. 
	202. We note that the extent to which the tools used by grocery retailers to control land, and which we have considered here, benefit from the Exclusion Order is not clear. It is our understanding, for example, that the Land Agreements Exclusion Order may not apply to restrictive covenants, as explained in paragraph 194. It is also the case that Exclusion Order does not exclude agreements from the scope of the Chapter II prohibition. In addition the benefit of the exclusion may be withdrawn in relation to agreements which are thought to infringe the Chapter I prohibition. 
	203. However, it seems clear to us from the comments made by some grocery retailers that the exclusion order has created an impression among some retailers that land agreements were not considered as a matter of policy to raise competition concerns. We therefore consider that there would be value in amending the order so that it did not exclude agreements entered into by grocery retailers that restricted grocery retailing. 
	204. Agreements are no longer notified to the OFT but must be assessed for compliance with the Competition Act 1998 by the parties to them. We therefore consider that the amendment of the Order in this way will not precipitate a large number of notifications to the OFT, but would rather be assessed for compliance with the Competition Act 1998 by the grocery retailers, which we consider would be wholly beneficial. 
	205. We have considered whether such an amendment to the Exclusion Order should change our view on any of the more specific remedies we have considered in relation to controlled land. While we consider that removing from the scope of the Exclusion Order agreements entered into by grocery retailers that restrict grocery retail use would be beneficial we do not consider that this would be sufficient to change our view in relation to any of our other controlled land remedies. As noted above, it is not clear to us that all the land agreements entered into by grocery retailers to date should in fact benefit from the exclusion, and yet no action has been taken in relation to them under the Competition Act 1998. We cannot then conclude that amending the order to make clear that these agreements do not benefit from an exclusion would be sufficient to address the various agreements used by the grocery retailers to control land and which create barriers to entry. 
	Provisional decision on the Land Agreements Exclusion Order

	206. We have provisionally decided to recommend to Business Enterprise and Regulatory Reform that it amend the Land Agreements Exclusion Order so that land agreements which were previously within the scope of the Exclusion Order, which restrict grocery retailing and which are entered into by grocery retailers should no longer benefit from exclusion from the Competition Act 1998.
	Other possible remedies

	207. We considered the Law of Property Act 1925 and the power of the Lands Tribunal to discharge or modify restrictive covenants. Under section 84 of the Law of Property Act 1925, the Lands Tribunal has power to discharge or modify restrictive covenants affecting land on being satisfied:
	208. It may also discharge or modify a restrictive covenant if it is satisfied that the restriction impedes some reasonable user of land and either does not secure to persons entitled to the benefit of it any practical benefits of substantial value or advantage to them; or is contrary to the public interest; and that money will be an adequate compensation for the loss or disadvantage (if any) which any such person will suffer from the discharge or modification. When considering whether this is the case, the Lands Tribunal shall take into account the development plan and any declared or ascertainable pattern for the grant or refusal of planning permissions in the relevant areas, as well as the period at which and context in which the restriction was created or imposed and any other material circumstances. 
	209. We have considered recommending greater publicity and more widespread use for Land Tribunal’s powers in respect of restrictive covenants as described above. We note that the considerations which the Lands Tribunal takes into account when reaching a decision do not include competition considerations. Thus, in our view, the possibility of the Lands Tribunal modifying or overturning restrictive covenants is not sufficient to address our concerns in future.
	210. We also considered whether existing compulsory purchase powers of local authorities might be insufficient or used too infrequently. 
	211. Tesco considered that a more proportionate means of addressing any concerns relating to controlled landholdings and promoting development would be to strengthen the current policy for using for CPOs. This would allow retailers to call upon local authorities to assist them in acquiring, for example, the final parcel of land required to complete a site assembly using principles and procedures within the planning regime. Tesco said that strengthening the current policy for CPOs could be achieved with relatively minimal disruption to the existing guidance in PPS6. 
	212. CGL suggested that existing compulsory purchase powers of local authorities might be a sufficient although they are currently used infrequently. 
	213. We considered taking steps to strengthen the current policy for using for CPOs. We note that a CPO can be made only by a local authority or another statutory body. A local authority might use a CPO to acquire land if it was part of a wider development but the CPO process is unlikely to be of use to an individual grocery retailing that wishes to acquire a plot of land for commercial development.
	214. The CPO process can be prolonged as well as contentious. We do not consider that strengthening the current policy for CPOs would provide an adequate remedy in itself. It is our view, therefore, that it is not appropriate in the circumstances of the present market investigation to make such a recommendation. 
	Multiple stores in areas of high concentration

	215. In the preceding sections of this paper we have considered the issue of controlled land holdings acting as a barrier to entry in areas of high concentration. By removing or reducing these barriers to entry we are able to facilitate entry into local markets by grocery retailers and thus enable concentration to be dissipated. 
	216. We have, however, identified 78 stores in areas where retailers have a high market share and more than one store. We are concerned that, in the absence of sites suitable for grocery retailing, new entry will not occur in these local markets so as to generate competition within a reasonable period of time. We consider that it would be possible to reduce the degree of concentration directly and within a relatively short period of time through the divestiture of one or more stores in these areas. 
	Views of the parties

	217. Asda’s view is that any remedy requiring store divestments is not appropriate since reform of the planning regime would be a solution to concerns relating to local levels of high concentration. In the event that a planning remedy is not implemented, Asda considers that the CC should only require store divestitures in limited circumstances: (i) where more than one store is owned by the same retailer in a given local market; and (ii) only in circumstances where an alternative site with planning permission or good prospects of planning permission (offering a viable and effective competitive constraint) is not available.
	218. Sainsbury’s told us that it did not consider a remedy to divest stores would be a proportionate remedy to any local concentration issues. Both Sainsbury’s and Asda said that reform of the planning regime should instead be used to rebalance local competitive conditions. Asda in particular proposed a ‘positive’ competition test that would have the effect of encouraging competing retailers into a local area. These points are discussed in more detail in the paper dealing with planning remedies. 
	219. Morrisons considers that our provisional findings do not justify store divestitures in local areas of high concentration. Morrisons said that we had identified that local areas of concentration have persisted due to high barriers to entry, both by way of the planning regime and through the holding of controlled land sites in concentrated areas. It said that requiring store divestitures would be dealing purely with the consequences of the adverse effects, rather than its source, which it believed would run counter to the CC’s own best practice. 
	220. Morrisons also argued that a store divestiture remedy would not be a comprehensive remedy since it would only be possible in areas where a particular fascia has more than one store. This would mean that such divestitures could only take place in areas where one retailer has more than one store—which it said would be entirely arbitrary. It said that the result of this would be that, far from being comprehensive, divestiture of stores would only take place in certain local areas, leaving others without a remedy. It also argued that such a remedy would be likely to be discriminatory as some retailers would be disproportionately penalized. For example, in a duopoly area where one retailer has one store of 2,802 sq metres and another has two stores, each of 1401 sq metres, the only way in which the CC's proposed store divestiture remedy could operate without preserving the existing level of concentration would be for the operator of the two smaller stores to divest one. This would mean that one retailer would bear the entire cost of a remedy aimed at addressing an issue which results from the store holdings of both retailers. [(]
	221. Morrisons also said that the CC should consider the impact of any store divestitures on local markets competition between retailers more generally. It noted its position as the fourth largest grocery retailer, and one which was significantly smaller than the three largest. It also noted that its strategic focus has meant that it does not have a broad base of medium and small stores. It considered that it was likely to be heavily affected by store divestitures but that store divestitures would result in its becoming a more distant competitor to the three larger retailers, [(]. Morrisons also said that it believed any store divestitures were likely to benefit retailers with large financial resources, which would make smaller retailers the least likely [(] to benefit. 
	222. Marks and Spencer said that in principle it considered it appropriate for us to consider store divestitures in those circumstances where we had identified that there was a very high level of concentration within a local market.
	223. Somerfield was of the view that divestitures would be appropriate in any local area in which a grocery retailer had an excessive share as long as the area in question was large enough to support two large grocery outlets.
	Analysis undertaken in relation to multiple stores

	224. We have analysed 275 stores where, in the surrounding area, the retailer has a high market share and at least one other store. These have been identified using the following criteria:
	225. In our analysis of the effect of these multiple stores we have conducted an analytical process similar to the first four stages of our five stage analysis of controlled land sites that we set out in paragraph 14.
	226. In each of these four stages, we have followed the same approach that we set out in detail in paragraphs 34 et seq.
	227. We have included in our analysis of multiple stores, controlled land sites that were previously categorised as land banks and which have during the course of our inquiry been developed into a store. Where appropriate, we have considered these new stores in areas of high concentration in our assessment of multiple stores.
	228. We have also included replacement stores in our multiple store analysis because we cannot be certain that the retailer will sell the former store once the replacement store is open. We have identified 25 replacement stores. 
	Results of our analysis

	229. Of the 275 multiple stores that we have looked at, we have found that 128 are in the same local market as other stores owned by the incumbent. Of these, following our assessment of local factors we have found that 64 stores in 30 areas are in local markets where retailers have a high market share and operate more than one store. In five of these areas, we think that controlled land sites are likely to be acting as a barrier to entry and that by removing or reducing these barriers, we are able to facilitate entry into local markets by grocery retailers and thus enable concentration to be dissipated. 
	230. In the remaining 25 areas we are concerned that, in the absence of sites suitable for grocery retailing, new entry will not occur in these local markets within a sufficiently short period to compete with the strong position of the local incumbent.
	231. Of the 25 replacement stores that we identified, 21 are in the same geographic market as the store that is being replaced. Of these, two have now been sold without restrictions and five are not in areas of high concentration. In one area [(] we are aware that [(] has been granted planning consent to open a new store. We are concerned that, in the absence of sites suitable for grocery retailing, new entry will not occur in the 13 remaining local markets within a sufficiently short period to compete with the strong position of the local incumbent. 
	Remedies to address multiple stores 

	232. As set out above, our analysis of multiple stores led us to the view that there are 30 local areas where grocery retailing is at the moment highly concentrated and where one (or retailers) owns or controlled more than one trading store. Our analysis also led us to the view that there are 13 local areas where grocery retailing is highly concentrated and where a grocery retailer currently owns/controls two stores, one of which is being replaced by the other. We consider that multiple stores and replacement stores raise quite different issues and that it is helpful, in terms of remedies, to consider the two separately. 
	Remedies to address replacement stores

	233. We do not consider that it is appropriate to treat replacement stores in the same way as other multiple stores in relation to remedies. Where a store is being replaced, a retailer is moving from one location to another and the retailer’s ownership or control of two stores in a local market as a result of store replacement is a temporary phenomenon. In general, retailers have told us that they would seek to dispose of their ownership of a former store on relocation and we note that our remedies in relation to controlled land will ensure that no restrictive covenant or exclusivity arrangement covering more than five years will be placed on the former store. We therefore do not consider it necessary to take further steps to address those instances of multiple store ownership or control in the context of store replacement. 
	Remedies to address multiple trading stores

	234. In relation to the 30 areas where a grocery retailer has (or retailers have) multiple stores, we note that 2 areas are multiple store areas where there exists a restrictive covenant or exclusivity arrangement. We consider that concentration in these areas will be addressed by means of our remedies in relation to controlled land and we therefore do not consider it is necessary for us to take further remedial action. 
	235. In relation to the remaining 28 areas we consider that the most direct means by which we could address weak competition is by requiring the occupancy of (at least) one of the multiple stores by another retailer who would increase the degree of competition in the local area. We have also considered, as an alternative, requiring the retailer to grant a lease of the store to a competing retailer rather than requiring the divestiture of the store. 
	236. Although in principle it would be possible for the retailer owning or controlling the store to lease it to a competing grocery retailer rather than selling it, we are concerned that such a remedy would create ongoing links between the two retailers in the local area. The landlord may be able to use its position to disadvantage the tenant in competing with it. Even if the terms of the lease were approved by the CC the usual provisions in leases that require tenants to inform landlords about changes they propose to make to the property could give the landlord information about the strategy of a local competitor that it could use to compete unfairly. We therefore considered that leasing would be an ineffective remedy.  
	237. We have given very careful consideration to the question of whether compulsory divestiture of one or more of its stores in an area by the strongest grocery retailer in that area would be an appropriate remedy. We have considered the costs that the retailers would incur as a result of any such divestitures. In most of these cases we would expect vigorous competition from other grocery retailers to acquire any divested stores and would expect the vendor to achieve the full market price. The purchase price may be less than the store was worth to the vendor, as it would not include any premium for expected monopoly rents, but this is precisely the problem we would wish to address and is not something we consider we should take into account. However, we recognize that divestiture represents a very significant intervention in property rights. We accept that grocery retailers have acquired these sites and developed these stores legitimately and it would not be argued that the retailers were aware of the risk of divestiture during their decision-making. 
	238. We also consider that there is a significant difference between store divestitures and the other remedies we have provisionally decided to pursue in relation to local market concentration. Where our other remedies will all ensure that grocery retailers have the opportunity to enter an area to establish a new competing grocery store in the future, store divestitures involve the transfer of ownership of an existing, trading store. We consider that, in this case, such a transfer could have a disruptive effect on consumers in the short term. Those customers who have chosen to shop at the divested store and who are familiar with that store will either find their store operated by another retailer or will have to find an alternative store to continue shopping with the same retailer. 
	239. Taking both these issues into account, we consider that we would need to be convinced that the AEC finding both generally and in relation to each particular area of high concentration was sufficiently strong and robust to justify this level of intervention in the market. 
	240. We note that, as set out in our Background and Overall Assessment paper, we see two effects resulting from concentration in local areas. The first effect relates to a lower standard of retail offer in the local areas themselves and the second relates to the weakening of those components of the retail offer, such as price, that retailers choose to apply uniformly across all the local markets in which they are present. We consider that the second, and larger, of these effects will be effectively addressed by the package of remedies we have provisionally decided to pursue in respect of controlled land as a barrier to entry and the measures we will recommend to prevent future market concentration. We do not consider that the strength of our AEC finding in specific relation to these areas in respect of the first effect is sufficient to justify a divestiture remedy. 
	241. Given the significance of the intervention in property rights, it is our view that divestiture in this case would not be an appropriate remedy in areas where the high concentration we had found was not robust the flexing of key assumptions in our analysis, such as drive-times and store sizes. Considering each of multiple store areas we found that in the very many of these cases consumers had alternative fascia within a few minutes additional drive-time and/or if slightly smaller stores were considered to be competitors. For those areas we did not consider the AEC finding sufficiently robust to justify divestitures. 
	242. We have also taken into account that, although we have identified an AEC in relation to these areas of local concentration, the total number of areas where there is a possible need for divestiture is small in relation to the total number of areas we have considered. Moreover, in the context of a market in which store development is a continuing feature, a small number of store divestitures—which would constitute a very limited and one-off intervention in a large and dynamic sector—would have an incomplete effect on the UK as a whole. The same considerations do not apply in relation to those of our remedies that will address barriers to entry and establish a framework that will foster competition. 
	Provisional decision on remedies in relation to multiple stores

	243. We have provisionally decided not to take action in relation to multiple stores in the context of store replacements. This is because we expect the retailer to dispose of the former store on relocation and we note that our remedies in relation to controlled land will ensure that no restrictive covenant or exclusivity arrangement covering more than five years will be placed on the former store. 
	244. In relation to other areas of high concentration where there are multiple stores, we consider that divestiture would be an effective remedy but we have provisionally decided that it would not be proportionate to require compulsory divestitures in this case. We consider that divestitures would represent a significant intervention in property rights, as well as being disruptive to consumers. We do not consider such an intervention to be supported by the strength, robustness and scale of the AEC we have found in at the local level in the relevant areas. We also consider that the effect of local concentration on nationally-set aspects of the retail offer will be dealt with effectively by our other remedies and we do not consider that our AEC findings in respect of the local effects of concentration in these areas is sufficient to support such a high degree of intervention. 
	Summary of provisional decision on remedies in relation to controlled land and multiple stores

	245. Those remedies that will address local market concentration may be divided into those relating to existing areas of high concentration and those relating to measures to prevent new store growth giving rise to new areas of high concentration. Each is set out in turn below. 
	Existing areas of high concentration

	246. We have provisionally decided to pursue a package of measures covering the use of restrictive covenants and exclusivity agreements affecting grocery retailing. We are not proposing measures in relation to land bank sites, leasing, or store divestitures. 
	Restrictive covenants

	247. We have provisionally decided that the following measures would constitute a comprehensive, reasonable and practicable solution to the AEC that we have found results from the use of restrictive covenants by grocery retailers: 
	Exclusivity arrangements

	248. We have provisionally decided that the following measures would constitute a comprehensive, reasonable and practicable solution to the AEC that we have found results from the use of exclusivity arrangements that restrict grocery retail use:
	Other issues

	249. We have provisionally decided not to take or recommend the taking of action in relation to a number of other issues. 
	 Land banks

	250. We have provisionally identified only nine land bank sites that may be acting as barriers to entry in areas of high concentration. We do not consider it appropriate to put in place a remedy specifically designed to deal with land bank sites. In general we do not consider the scale of the AEC we have found from land bank sites acting as barriers to entry to be large and note that we have found little evidence that they are primarily being used as such. We note that in many cases in the past commercial agreements have been reached between retailers that have allowed store developments to take place. We are also concerned that placing restrictions on land bank sites in the future would inhibit legitimate site assembly. 
	 Leases and sub-leases

	251. We have provisionally decided to take no action in relation to existing leases or sub-leases we have identified as barriers to entry in areas of high concentration. We have also provisionally decided to take no action in relation to future leases and sub-leases. 
	 Replacement stores

	252. We have provisionally decided not to take action in relation to 13 multiple stores in the context of store replacements. This is because we expect the retailer to dispose of the former store on relocation and we note that our remedies in relation to controlled land will ensure that no restrictive covenant or exclusivity arrangement covering more than five years will be placed on the former store. 
	 Multiple stores

	253. In relation to the other 24 areas of high concentration where there are multiple stores, we have provisionally decided that it would not be proportionate to require compulsory divestitures in this case. Whilst store divestitures would be a direct and effective remedy to high concentration we consider that divestitures would in this case represent a significant intervention in property rights, as well as being disruptive to consumers. We do not consider such an intervention to be supported by the strength, robustness and scale of the AEC we have found at the local level in the relevant areas. We also consider that the effect of local concentration on nationally-set aspects of the retail offer will be dealt with effectively by our other remedies and we do not consider that our AEC findings in respect of the local effects of concentration in these areas is sufficient to support such a high degree of intervention. 
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	1. The purpose of this appendix is to describe how the drive-times used in our local analysis of controlled land-sites and multiple stores have been derived. We are aware that different grocery retailers use alternative drive-time models to estimate drive-times. We therefore set out why we believe it would be inappropriate to use parties’ drive-times as the basis for our local analysis of controlled land-sites and multiple stores.
	Derivation of drive-times used by the CC 

	2. We have previously set out the methodology used to derive the drive-times used by the CC in its empirical analyses.  However, given recent submissions on the subject in the context of potential remedies we have reviewed their use and considered whether for the purposes of identifying controlled land and multiple stores in concentrated areas it would be appropriate to also take account of drive-times generated by each individual retailer. We first set out the methodology used to derive the drive-times used by the CC and then consider whether, on balance, it would be appropriate to consider the results of other systems in our local analysis. 
	3. The derivation of drive-times is complex with many different competing drive-time systems available, each with different underlying assumptions. The CC commis sioned CACI Ltd—a provider of marketing and information systems—to derive the drive-times used in the current grocery market investigation. The same drive-times have been used throughout all empirical analyses in the market investigation.
	4. Each store and controlled land-site (collectively known as ‘sites’) in our database has a geographic point.  For each site, CACI estimated the time it takes to drive between the site and each other site up to a maximum of 90 minutes’ drive-time. The drive-times have been derived using a link and node network built from the Navteq backcloth. Links are equivalent to roads and contain all information regarding the length and class of each road. The nodes are road junctions and include attributes on delay characteristics. From a start point (in this case the location of a site), cross-country speeds taken from the defaults are used along with the crow-flies distance to the nearest two nodes. This defines the time taken from start point to the point(s) of entry to the link and node network. From this point, the length and road type of each link determines the time taken to reach the next node.
	5. The assumed speeds on each road ‘type’ have been calibrated using a variety of sources, including local knowledge of areas around the country.  The road speeds used are what are termed ‘normal’ in that they do not represent any particular time of day nor any particular day or days of the week. Table 1 shows the speeds that have been used to derive the drive-times used in the analysis. 
	Road description

	6. The CACI analysis utilizes the same methodology, albeit with improved road network and recalibrated speed to reflect changes in traffic and congestion in the intervening years, as was accepted by the CC in the 2003 Safeway inquiry.
	Alternative drive-time systems

	7. There is no single, universally accepted, methodology for the calculation of drive-times. This is reflected in the grocery industry by the use of alternative drive-time systems by the major retailers. Table 2 provides a brief summary of the different models used and highlights some key differences between them. Drive-time esti mates are affected by assumptions that are made concerning the use of average travel speeds in different areas, the impact and modelling of road junction delays and various other factors such as the underlying road network used.
	TABLE 2   Drive-time systems used by the major grocery retailers
	Fascia
	System provider
	Link-node network
	Speed/junction delay assumptions
	Analysis type
	Ordnance Survey Oscar digitized road network
	Road speeds assigned to different road/area type links. Each link assigned to road/area type. Junction delay additional to link speed.
	Point-to-point and isochrone-based
	(
	Ordnance Survey Streetline 
	Road speeds assigned to different road/area type. Each link assigned to a road/area type. Junction delays reflected in lower link speed. 
	Isochrone-based
	Navteq
	Unique road speed assigned to each individual link. Junction delays reflected in each individual link speed.
	Point-to-point and isochrone based
	Source:  Parties’ submissions to market investigation
	8. With the different drive-time systems used, and with the differences in speed assumptions and use of junction delays, some differences in opinion as to the relevant drive-time between two points will arise between the parties’ estimates and also between the parties’ and CACI estimates. Asda and Tesco have both raised concerns that the CACI system generates drive-times which are systematically slower than those produced by their own internal models. Hence, for a given travel time, the Tesco and Asda systems would estimate that one can travel a greater geographic distance. In particular, Tesco has raised concerns regarding the way the CACI system models road junction delays  and the classification and application of slower road speeds in designated ‘metropolitan’ areas.  CACI believes that the use of delay times and a metropolitan classification fits with the urban experience of the average grocer shopper and, in its view, results in the production of realistic driving times.
	Implications for concentration analysis and remedies 

	9. The role of a drive-time is to incorporate relative proximity between stores and controlled land-sites. Consistency in their application within local areas and between different retailers’ is a key consideration when undertaking empirical analysis. There is no single method to calculate drive-times between stores and different grocery retailers use alternative systems, each with its own underlying assumptions generating different drive-time estimates.
	10. Set against this background, we considered whether it would be appropriate to use parties’ drive-time as the basis for our local analysis of controlled landsite and multiple stores. However, in reaching our provisional findings on the scope of the geographic market we considered a wide variety of evidence, including empirical analyses that used drive-times generated by CACI, and we think it is important to ensure that our various analyses use the same drive-times. We are also concerned to avoid inconsistencies in our analysis due to the inherent differences in the drive-times generated by different grocery retailers using differing drive-time systems. As a result, on balance we consider it appropriate to use the CACI drive-times as the basis for our analysis. 
	11. We have asked the parties to submit their own drive-time calculations and, where appropriate, have noted any differences with our own drive-times in our assessment of the extent of competition faced by a store. It is important to note that the distance between stores has been the starting point in our judgement of which stores should be considered part of each relevant local market, and other factors such as the local configuration of these stores and the distribution of population in relation to these stores have also been important considerations. 
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