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“FILE ON 4” 

 

Transmission:  Tuesday 15th February 2011 

Repeat:  Sunday 20th February 2011 

 

Producer:  Paul Grant 

Reporter:  Andrew Hosken 

Editor:   David Ross 

 

HOSKEN: Each year, around 250 parents and carers are accused 

of killing or injuring children by shaking them or inflicting some other form of head injury. 

But the very basis of the scientific theory that sent them to jail or jeopardised their freedom 

and families has been called into question. 

 

PENALUNA: I had all these doctors saying that I had shaken my 

son.  The whole situation has been a nightmare, you know, being accused of what I haven’t 

done.  How they could say that, I don’t know, you know.   

 

HOSKEN: An acrimonious scientific debate over the so-called 

Shaken Baby Syndrome, or Non Accidental Head Injury as it’s also known, has turned 

toxic among the expert witnesses whose evidence is so critical in determining guilt or 

innocence.  

 

TURNER: They appear to wish to attack those defence experts 

who are giving a perfectly proper expert view, and their attack is not to deal with the 

science but to get rid of them from the arena altogether. 
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HOSKEN: Tonight, File on 4 uncovers evidence of a campaign 

of dirty tricks to discredit expert witnesses and improve conviction rates for alleged baby 

murders. And we hear calls from one of the country’s leading pathologists for an inquiry. 

 

FURNESS: My concerns about this are as a private citizen, not as 

President of the Royal College of Pathologists.  I think anybody who feels that the 

processes of justice are being illegitimately subverted ought to feel concerned and ought to 

try and do something about it.  

 

SIGNATURE TUNE 

 

ACTUALITY IN PENALUNA HOUSEHOLD 

 

CHILD: Can I sleep with you? 

 

PENALUNA: You want to sleep with me, do you? 

 

CHILD: Yes. 

 

PENALUNA: Say night night then. 

 

CHILD: No. 

 

PENALUNA: Night night, mate. 

 

HOSKEN: It’s bedtime for the two smallest members of the 

Penaluna household, a nightly ritual their father, Lenny Penaluna, in his darkest moments 

often feared would be denied him.  On the stairwell of their home near Truro in Cornwall, 

the reason for that fear and a reminder of a tragedy that haunts the family still.  

 

PENALUNA: These are the pictures of Lewis’ footprints and 

handprints from the hospital. 

 

HOSKEN: It must bring memories back every day? 
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PENALUNA: It does.  I’ll never forget him, you know. He’s in my 

mind, in my heart all the time. 

 

HOSKEN: Bordered by a plain wooden frame the handprints 

and footprints of a small baby - the first child of Lenny Penaluna and his wife Rebecca. 

Baby Lewis was just six months old when he started choking while being fed pureed 

spaghetti bolognaise by his father. 

 

PENALUNA: I was feeding my son Lewis about teatime.  I was 

trying him on this new formula.  He didn’t take to it too well and he choked, and obviously 

the next minute he was really choking and I sort of like panicked and all of a sudden he 

became limp and the next minute I was phoning the paramedics or the ambulance. 

 

HOSKEN: What was going through your mind at the time? 

 

PENALUNA: Oh, shock, you know, if he was all right and all, and I 

tried checking to see if he had anything in his airwaves or anything, any food. The 

ambulance turned up and they took over then. I remember the ambulance crew trying to 

calm me down and all, and we went to the hospital after that. 

 

HOSKEN: Lewis was taken first to the local hospital but it soon 

became apparent there was little doctors there could do for him. And then it was decided to 

transfer him the hundred and thirty miles to the specialist baby unit in Bristol, where he was 

placed on a life support machine.  But the Penalunas were wrong if they thought the 

situation could not get any worse. 

 

PENALUNA: It was 10 o’clock at night at Bristol Hospital and five 

or six policemen entered the building and arrested me on suspicion of GBH on my own son, 

which is totally wrong anyway, so … and I was then taken back to a cell in Bristol, strip 

searched and taken clothes off and all and put in like a paper suit. 

 

HOSKEN: What was your reaction, what was going through 

your head? 
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PENALUNA: Just total, total disbelief.  All I wanted to do was be 

with my son and my wife. 

 

HOSKEN: Rebecca, what was your reaction to all this? 

 

REBECCA: I didn’t know what to think really.  I was at Lewis’ 

bedside for the next 24 hours waiting for Len to come back, you know, before we could 

turn the life support off.  It was just awful. 

 

HOSKEN: Lewis Penaluna died three days after admission to 

hospital and his father found himself under investigation for killing him. After a year, it 

became clear the Crown Prosecution Service would take no further action. But a full four 

years later, the potential threat of a murder trial re-emerged at the inquest into Lewis’s 

death. A string of doctors stood in the witness box and asserted that Lewis’s brain injuries 

were consistent with him having been shaken, as observed in so-called Shaken Baby 

Syndrome. 

 

PENALUNA: We had a big shock when all the doctors turned 

round and said, you know, Shaken Baby, and that is it, that was their minds all made up.  

We just, we didn’t have nothing to say back onto it, because we were just normal average 

people and they’re so-called professionals.  I know I’m innocent at the end of the day, so 

don’t know how they can say it basically. 

 

HOSKEN: According to his father’s expert accusers, baby Lewis 

was a typical example of Shaken Baby Syndrome, also known as Non Accidental Head 

Injury. He was found to have the three classic internal brain injuries known as the Triad, the 

most important of which involves bleeding into the dura – the membrane that covers the 

brain. On its own, the Triad has been enough to prosecute, according to QC Michael 

Turner, who has wide experience in defending Shaken Baby cases. 

 

TURNER: The Triad consists of encephalopathy, which is 

effectively brain death, retinal haemorrhaging and what are known as thin film subdural 

haemorrhages, which are said almost in all of these cases to be bilateral - that is on both 

sides of the brain.   
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HOSKEN: Just how powerful a diagnosis has this been over the 

years? 

 

TURNER: Those who prosecute these cases have wanted to 

establish that the existence of the Triad is diagnostic of abuse.  The courts have resisted that 

attempt and the existence of the Triad in a child is not diagnostic of the fact that a child has 

been caused intentional injury.  It is viewed by the courts to be a strong pointer that 

intentional trauma may have been caused. 

 

HOSKEN: But the Triad and its use as a diagnostic tool for 

abuse and murder has become the centre of a rancorous debate among experts. A small 

group of eminent pathologists are convinced that in some cases the injuries present in the 

Triad can be explained by natural causes. But mainstream medical opinion still holds on to 

the Triad as a powerful indication of abuse. Professor Peter Furness is President of the 

Royal College of Pathologists. 

 

FURNESS: There are really two divides. There are those who 

believe that the so called Triad of post-mortem findings are almost diagnostic of Non 

Accidental Head Injury, although even they would agree that you have to have some other 

corroborative evidence before a conviction is appropriate.  On the other side, there are those 

who believe that in a small number of probably quite rare cases, but still important ones, 

you can get those changes as a result of natural illness.  So they are considerably more 

sceptical about the value of the post-mortem findings to a court. 

 

HOSKEN: But it’s a significant difference, isn’t it?  One is a 

tragedy through illness of some kind, the other is murder. 

 

FURNESS:  Absolutely.  The emotional overlay because of that 

huge difference is immense. The courts have the terrible task of trying to decide whether 

someone is a bereaved parent or a murderer, and if they get it wrong can you imagine what 

that must mean to a life.  Either someone is wrongly convicted, despite having first of all 

lost their child, or on the other hand a child killer goes free. It’s a terrible responsibility for 

the courts. 
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HOSKEN: Even as late as last November, when the inquest into 

the death of Lewis Penaluna resumed, the Triad was still considered on its own as grounds 

for strong suspicion that the baby had been shaken to death.  This time the Penalunas felt it 

essential to seek legal representation, and furthermore they were able to call on their own 

expert witness - one of a small number of experts now questioning the Triad. This view is 

based on their own research and on pioneering work in the field by Jennian Geddes – a 

former consultant neuropathologist at the Royal London Hospital. She argues that in a small 

number of cases the injuries associated with the Triad can occur naturally. She’s 

particularly troubled where there are no other injuries besides the triad. 

 

GEDDES: Some of the cases that I examined clearly had had 

trauma to the head, they’d had skull fractures and they had injuries on the face, you look at 

what the pathologist found elsewhere, broken ribs and so on, evidence of bruising.  All 

these things are important and it’s the whole picture that you take into account.  It was the 

disturbing minority admittedly, but a minority of babies who were totally untouched and all 

they had at post-mortem was retinal haemorrhages, subdural bleeding and a swollen brain 

starved of oxygen.  Those are the ones that really really troubled me.   

 

HOSKEN: Is it enough, do you think, to convict on those, the 

Triad? 

 

GEDDES: No.  Shaking is not a diagnosis.  Non Accidental 

Head Injury is not a diagnosis.  There’s nothing in pathology that will tell you whether it’s 

intended or not.  Yes, a cigarette burn will tell you that that probably injury was intended, 

but there’s nothing retinal haemorrhages, subdural bleeding, swollen brain may be part of a 

head injury, it may be part of a number of other things, but nothing is going to tell you 

whether it’s inflicted or not.  There’s no way you could diagnose shaking on that – or 

should. 

 

HOSKEN: As far as you’re concerned, do you think it is 

possible to kill a baby by shaking? 
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GEDDES: Yes, I’m sure it is, because you could do severe 

damage to the base of the brain, the top of the spine.  I’m sure you could inflict a fatal 

injury on a child by doing it. 

 

HOSKEN: According to Jennian Geddes even the key symptom 

of the Triad – subdural bleeding - can be explained by natural causes.  In a series of 

research projects, she studied brains from babies who died from natural causes and those 

from babies who were thought to have died from shaking or trauma.  She concluded that 

oxygen starvation or hypoxia could trigger a sequence of events which led to bleeding in 

the brain. 

 

GEDDES: We produced one possible explanation of how there 

could be subdural bleeding.  What I think I didn’t appreciate was that there could be more 

physiological scenarios.  Under certain situations such as choking, particularly paroxysmal 

coughing it’s possible to get huge pressures inside the head, which could lead to subdural 

bleeding.  And one feature of many of these cases is a history of choking, coughing, you 

know, really bad coughing.  So I think I provided explanations which were reasonable.  

They’re certainly more physiologically more valid than shaking for most of these cases.  I 

don’t claim that I got it right, I just wanted more discussion, because it seemed to me that 

decisions were being made on bad science. 

 

HOSKEN: This view, described as the unified hypothesis, is 

challenged by the mainstream of medical opinion in this field.  But the coroner in the 

Penaluna case recognised there was room for doubt and recorded an open verdict, much to 

the relief of Lenny Penaluna and his mother in law, Liz Lusty. 

 

LUSTY: Our barrister was a little bit worried that it was going 

to go for an unlawful killing verdict, because it appeared that the coroner had agreed with 

what they were saying about Shaken Baby Syndrome.  We do believe that it would have 

been an unlawful killing. 

 

PENALUNA: The whole situation has been a nightmare, you know.  

Being accused of what I haven’t done, couldn’t have hurt my son at all, you know. 
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HOSKEN: So were you worried not only that you might go to 

jail but your family might end up being destroyed by all this? 

 

PENALUNA: Yes, I was, yes. 

 

HOSKEN: Currently it’s impossible to get any hard data of the 

number of these cases that do go to court. But some estimates put it at 250 a year. Uniquely 

perhaps, in these highly emotional cases, the expert witness plays the pivotal role in any 

trial.  But the existence of such a chasm between two sides of scientific opinion is causing a 

real dilemma for judges and juries alike, according to Michael Turner QC. 

 

TURNER: The unusual feature in terms of crime in these cases 

is that there is very often no other evidence to consider other than what the scientists are 

saying, so it is the scientists who are effectively pointing the accusing finger at the  parents, 

and that is unlike most other criminal cases. 

 

HOSKEN: But isn’t that the role of the juries, isn’t it, to try and 

assimilate expert evidence from both sides and then come to a view? 

 

TURNER: Of course that is the role of the jury and juries over 

the years are extremely good at being fact finders, which is why we like our criminal jury 

system.  The problem in this area is that the scientists themselves are not agreed as to the 

answers and so the juries are often not greatly helped by how the science is being presented.  

If the science itself cannot agree on the answers to these questions, it is very difficult to see 

how juries should be able to. 

 

HOSKEN: The scientific debate sometimes gets personal, as 

Jennian Geddes knows from her own experience. 

 

GEDDES: A number of experts in this country were pretty 

vitriolic in private and in public. 

 

HOSKEN: What impact did that have on you? 
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GEDDES: To a certain extent I expected it because, after all, I 

was challenging what had been believed for very many years and had been the basis for 

prosecutions, care orders and so on.  I think what upset me was that they were rubbishing 

my hypothesis or my suggestion that there might be another cause in favour of something 

that was only a hypothesis anyway, this so called Triad, this diagnostic of Shaken Baby 

Syndrome.  And it was that that I was trying to get across. But there was no question of 

that.  It’s wrong, we know it’s wrong - that was the attitude. 

 

ACTUALITY IN LONDON 

 

HOSKEN: With its columns and portico, number 2 Carlton 

House Terrace, a stone’s throw from Trafalgar Square, is just the sort of place you’d expect 

to house the Royal College of Pathologists.  Yet despite its solid appearance, the Royal 

College, on the subject of Shaken Baby Syndrome, abusive head injury, call it what you 

will, is very much a house divided against itself. 

 

ACTUALITY INSIDE 2 CARLTON HOUSE TERRACE 

 

FURNESS: Okay, this is the room where we held the meeting, so 

we had about twenty people locked in here for the day … 

 

HOSKEN: In December 2009, as President of the Royal 

College, Professor Peter Furness tried to find some common ground for both sides of the 

dispute by bringing them together. 

 

FURNESS: At the time I thought it was pretty successful.  We 

defined where there were areas of agreement, we defined where there were areas of 

disagreement ….  One thing which was very striking to me as a non expert observer was 

that the evidence we were hearing from the participants was basically personal experience. 

On the one side we had forensic pathologists who had been asked to examine the bodies of 

babies who had died in somewhat suspicious circumstances, who were mostly over three 

months old, and they reported repeatedly finding these appearances in babies where there 

were other pieces of evidence such as bruises, lacerations and fractures to demonstrate that 

violence had been done. They reported that in their experience of other causes of death they 
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FURNESS cont: just didn't see these things. On the other hand we had 

pathologists whose practice concentrated mainly on incredibly sick babies dying in 

intensive care units, usually younger than that, commonly under three months of age, and 

they described finding at least some of the features of the Triad in those babies where there 

was no possibility of head injury, so you could see how both sides, on the basis of personal 

experience, came up with great personal conviction that they knew how to interpret these 

appearances, even though their personal convictions differed from each other.  

 

HOSKEN: But the uneasy truce reached at the meeting broke 

down soon afterwards. 

 

FURNESS: Having a grown up debate requires everybody to put 

the acrimony and anger aside, put aside the adversarial approach and approach it with the 

inquisitorial scientific approach. That's exactly what I tried to persuade those present at our 

meeting to do, with I think a modicum of success. After the meeting all sides went and had 

a drink together and chatted it over and I thought that was a fantastic outcome, even though 

we had agreed areas where opinions differed.  Sadly such is the nature of the subject and 

the emotion involved that more acrimonious disagreements broke out again fairly soon 

afterwards. We have to try to put things aside and be objective, but it’s not easy. 

 

HOSKEN: Although the Shaken Baby sceptics were still at odds 

with their adversaries at the Royal College, they were making headway in the courts. 

Increasingly, their arguments were swaying juries and Appeal Court judges. 

 

HOLDSWORTH: They said I’d rammed his head against a banister at 

60 miles an hour.  I told them I didn’t do it.  That were it, that’s all I said all along, I didn’t 

do it.  They’d said that they’d got this doctor that said that I did do it, and I said I didn’t.    

 

HOSKEN: In December 2008, after spending three and a half 

years in jail, Suzanne Holdsworth’s conviction for the murder of two year old Kyle Fisher 

was quashed.  The difference between her first trial that sent her to jail and the second that 

saw her set free was expert evidence for the defence.  In her first trial, there was no defence 

expert. But in the second, their expert’s opinion was that Kyle Fisher had probably suffered 



 11 

 

HOSKEN cont: a fatal haemorrhage following an epileptic fit.  This 

medical testimony proved crucial, according to Suzanne Holdsworth’s partner, Lee 

Spencer. 

 

SPENCER: This case hinged solely on medical opinion, there’s 

no hard evidence to substantiate the claims that the prosecution were making against 

Suzanne.  The medical experts that came solely have their opinions. Now it only takes one 

doctor to have a difference of opinion to upset the applecart, if you like.  This case, for 

example, Kyle was rammed into the bannisters in our family home with a force equivalent 

to a child being thrown from a moving car at 60 miles an hour, to finally go into appeal 

where the 60 miles per hour impact was dropped and it could have been epilepsy.  Now 

that’s a major major change in turnaround in court proceedings, because certain doctors 

were called in. 

 

HOSKEN: The Holdsworth case underlines the point made in 

July 2009 about expert evidence by Judge Timothy Pontius at the Old Bailey.  “Evidence of 

this kind,” he said, “must be dealt with in accordance with the usual principle that it is for 

the jury to decide between the experts, by reference to all the available evidence, and that it 

is open to the jury to accept or reject the evidence of the experts on either side.” 

But that sacred tenet of criminal justice has led to acquittals and, according to evidence seen 

by this programme, what appears to be a series of orchestrated attempts by police and even 

prosecution experts to denigrate and undermine those experts who have acted for the 

defence. 

 

KIRKWOOD: It was an all-out vicious attack on defence experts, on 

defence theories, and really also at least obliquely on the research that has been done in this 

area over the past decade. 

 

HOSKEN: In September last year, Heather Kirkwood, a Seattle-

based lawyer, attended the 11th International Shaken Baby Conference in Atlanta. She acts 

mainly for the defence and was shocked at the portrayal of scientists who, like her, 

questioned the mainstream opinion. 
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KIRKWOOD: In the presentation they would show a clip of defence 

experts, particularly those who have changed their mind over the years based on the new 

research, and then they would show clips of Pinocchio with his nose growing, implying, of 

course, that they were now lying.  The end of the session consisted of a sing-along led by an 

advocate of Shaken Baby Syndrome, a doctor to the tune of ‘If I only had a brain’.  The 

theme was that the defence experts were testifying in this manner in order to obtain large 

sums of money and were essentially perjuring themselves to do so. 

 

HOSKEN: But Heather Kirkwood grew even more alarmed 

during a presentation by a police officer from the UK. She took notes of the speech and 

PowerPoint presentation of Detective Inspector Colin Welsh, a leading investigator with 

Scotland Yard’s Child Abuse Investigation Command. 

 

KIRKWOOD:  He essentially described a programme between the 

police, the Crown Prosecutors and the Crown Expert medical witnesses to eliminate the 

defence experts in criminal and possibly family court trials that would preclude alternative 

viewpoints from being presented.  

 

HOSKEN: According to Heather Kirkwood, Detective Inspector 

Welsh described investigations as being in ‘dire straits’ and he talked of ‘very bad results in 

the criminal courts’ before citing prosecution cases that had failed largely due to expert 

witnesses for the defence. 

 

KIRKWOOD: I think he called it a systemic failure in the 

prosecution of shaken baby cases.  His view was that the role of defence experts was to 

confuse the jury and presumably judges with the complexity of this science.  The problem 

is, of course, that the science is complex.  He seemed to feel that the only way to deal with 

this was to basically join in the attack on the defence experts that has been going on in the 

United States for some time. The part that concerned me the most though was his section on 

‘how to influence judges’.  He used the term ‘back door’.  He cast a doubt on the ability of 

criminal judges and juries to understand the science, so the goal was to prevent basically 

defence information or new research information from getting to them. 
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HOSKEN: What was your reaction as a lawyer, an experienced 

lawyer? 

 

KIRKWOOD: My reaction was that you were going to be seeing 

many false convictions over the next decade if this came to pass. 

 

HOSKEN: You didn’t get the feeling that he was just showing 

off, that a lot of the things he was talking about would not be possible? 

 

KIRKWOOD: No, no, he made very clear that it was possible that it 

had happened. 

 

HOSKEN: In fact Heather Kirkwood is so confident of her 

account of DI Welsh’s speech that she has sworn an affidavit and I have got it here. She 

also goes onto into greater detail to describe how the officer talked about a high profile 

meeting at New Scotland Yard attended by police apparently and medical experts and CPS 

officials. The number one problem was identified as ‘defence expert testimony’ and 

according to the note of DI Welsh’s speech, the solutions included ‘question everything - 

qualifications, employment history, testimony, research papers presented by these experts, 

go to their bodies to see if we can turn up anything.’ 

Defence barrister, Michael Turner QC, says he’s concerned over what the speech appears to 

reveal about DI Welsh’s mindset when it comes to investigating such cases. 

 

TURNER: It’s extremely worrying.  It indicates firstly that so 

far as his investigations it appears a concern he is not approaching them impartially and 

with an open mind and that is something that the police and Criminal Evidence Act, along 

with other internal guidelines for the police require them to do. The second worry is that 

this officer speaks in terms of seeking to approach judges, in his words, via the back door.  

Personally I don’t believe that our judiciary is open to be suborned in this way, but the 

worrying thing is he is prepared to say to those abroad that that is what he’s doing.  Thirdly 

is their approach to the experts themselves and it’s a two-fold worry I have in regard to this.  

Firstly, they appear to wish to attack those defence experts who are giving a perfectly 

proper expert view, and their attack is not to deal with the science but to get rid of them 

from the arena altogether.   
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HOSKEN: What do you think are the implications? 

 

TURNER: It appears that their approach is only to approach for 

on behalf of the prosecution certain scientists who maintain a particular view, and my 

personal belief is if this science is ever to develop, you would wish the police to be 

approaching scientists of all areas and being open to the opinions that they give. 

 

SCHEIMBERG: We got a letter in March 2010 saying that they had 

received a complaint that their research paper that we published, we may not have had 

ethical research approval, we have used tissues for research without consent, particularly in 

my hospital. 

 

HOSKEN: Dr Irene Scheimberg is a senior Consultant Paediatric 

Pathologist based at the Royal London Hospital. She performs or participates in around six 

hundred post-mortems of babies and children each year.  Her observations of subdural 

haemorrhages in babies that had died of natural causes have been used by sceptics to cast 

doubt on Shaken Baby Syndrome.  She’s also appeared as a defence expert.  Early last year 

she found herself under investigation by the Human Tissue Authority following an 

accusation made by a fellow pathologist, who wished to remain anonymous.  

 

SCHEIMBERG: One of my colleagues wrote to them, explained that 

this was a very controversial issue and that there might be a hidden agenda behind these 

complaints, but the investigation went ahead, extremely thorough, and personally very 

distressing. 

 

HOSKEN: The HTA found there was no case to answer.  

What do you believe now was behind the investigation? 

 

SCHEIMBERG: I don’t think it is the Human Tissue Authority to 

blame in this case.  I think they’ve been used by people who want to discredit what we say, 

discredit us as individuals, and who are prepared to misrepresent what we say in our paper 

and what we believe.  It looks as if they are not going to stop at anything. 



 15 

 

HOSKEN: What do you think the consequences are for scientists 

and doctors such as yourself and also for criminal justice in this country? 

 

SCHEIMBERG: It will put a spanner into the advance of science, 

science that can help to differentiate between the real abusers and the innocent people.  We 

know that there are enough children that are abused, many of them neglected, and if we can 

concentrate our resources into protecting these children, I think that would be a huge bonus 

if we can differentiate between the abused and the not so sure and the non abused. 

 

HOSKEN: Dr Scheimberg demanded to know the identity of the 

person who had made the complaint and said that under the Freedom of Information Act 

she had a right to know. The HTA agreed and revealed to her that the complaint had come 

from Professor Tony Risdon, a leading forensic pathologist who often gives evidence for 

prosecution teams.  They said he had told them that he could not personally vouch for the 

accuracy of the information he had provided. We contacted Professor Risdon, but he 

declined to comment.  During the same period, another expert pathologist came under 

investigation by the HTA – this time at the behest of an unnamed officer from the 

Metropolitan Police.  He told the HTA he had concerns about the analysis of post-mortem 

tissue by the doctor outside the normal evidence chain and the possibility that unrecorded 

material was being stored, used and disposed of without the knowledge of the police.  In a 

statement, the HTA told us: 

 

READER IN STUDIO: The doctor was extremely helpful and after a small 

amount of correspondence between us, we were satisfied that there was no case to answer 

and that procedures were consistent with HTA requirements. 

 

HOSKEN: But that was not the end of this expert’s troubles or 

those of yet another pathologist, Dr Marta Cohen, a Consultant Paediatric Pathologist based 

at the Sheffield Children’s Hospital. 

 

ACTUALITY IN CAR 

 

HOSKEN: It was during a trial at the Old Bailey last June that 

Dr Cohen and another expert were first made aware that they’d been made the subject of a  
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HOSKEN cont: formal complaint to the General Medical Council.  

Again, they were at the Old Bailey to act as defence witnesses. 

The officer involved in the trial on the side of the prosecution was none other than 

Detective Inspector Colin Welsh, the same Colin Welsh who, according to the notes we’ve 

seen, spoke about his involvement in the complaint to the Shaken Baby Conference in 

Atlanta. GMC documentation describes DI Welsh as ‘an interested party’.  The other 

interested party was the National Policing Improvement Agency, or NPIA, a police quango 

whose remit includes the training of forensic pathologists.  

 

ACTUALITY IN MANCHESTER 

 

HOSKEN: Dr Cohen and the other expert appeared before an 

Interim Orders panel, which is an emergency procedure set up when there is concern about 

protecting the public.  Following the hearing, Dr Cohen initially volunteered not to give 

evidence in court cases involving head injury for a period of eighteen months, but she 

successfully had this restriction lifted by the GMC. The panel decided not to impose any 

restrictions in the case of the other doctor.   

The doctors involved still don’t know whether the GMC intends to hold further hearings.  

Dr Cohen would not be interviewed for this programme. She said she feared it would 

escalate things further. But in an email she told us of her anger at what has happened.   

She said: 

 

READER IN STUDIO: I cannot believe the whole dimension that would not 

allow a sincere discussion about divergent scientific opinions raised by expert witnesses in 

the court room. The methods used to ‘silence’ the experts witnesses were beyond my 

imagination.  In my view, this carries serious implications on any future scientific 

developments. They simply will not happen. 

 

HOSKEN: She goes on to say that expert witnesses could be 

discouraged from acting in court cases and that would deny defendants the privilege of a 

fair trial.  This is a view shared by lawyers like Michael Turner QC. 

 

TURNER: The pool of experts who are willing to give evidence 

for the defence is a shrinking one, and it doesn’t reflect the science.  It’s a shrinking pool 
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TURNER cont: because these experts do not wish to enter into an 

arena where they are going to be attacked and criticised.  The real loser, I believe, in all of 

this is the science itself, because what should be happening is the scientists should be 

coming together and investigating what is a very very troubling area and a series of deaths 

in which there is no external injury at all in these children to really examine what is 

happening here.  

 

HOSKEN: In making this programme, we have contacted some 

of the country’s most prominent pathologists who are on the opposite side of the argument 

from those who question the use of the Triad.  They declined to be interviewed, claiming 

they too had been targeted and subject to complaints.  Back at the Royal College of 

Pathologists, there is real concern about what we have uncovered.  College President, 

Professor Peter Furness. 

 

FURNESS: The allegations that there has been a systematic 

attempt to intimidate people from presenting their honestly held views to a court should be 

investigated.  I would normally suggest that that should be investigated by the police, in this 

case at least some of the allegation appears to be that the police have been involved in it. 

There are processes for conducting investigations into police activity.  It sounds to me, from 

what I’ve been told, that those mechanisms should probably be used.  My concerns about 

this are as a private citizen, not as President of the Royal College of Pathologists.  I think 

anybody who feels that the process of justice is being illegitimately subverted ought to feel 

concerned and ought to try and do something about it.  

 

HOSKEN: The Metropolitan Police would not be interviewed 

for this programme, but in a statement they confirmed that the impact and effect of 

contradictory expert witness evidence had been discussed with the Crown Prosecution 

Service after an acquittal in a court case in 2008.  They said this was standard procedure.  

They also confirmed that DI Welsh made a presentation to the workshop in Atlanta and 

said: 

 

READER IN STUDIO: The presentation included example cases where 

defendants were acquitted and provided an analysis of the possible reasons for prosecution 

failures. 
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HOSKEN: In relation to complaints about doctors, they said they 

would not discuss details of the concerns registered with the Human Tissue Authority and 

said they had responded to a request from the GMC for what’s described as relevant 

information, and they added: 

 

READER IN STUDIO: The Metropolitan Police Service is completely 

committed to the judicial process and would never seek to improperly influence it. 

 

HOSKEN: Last month, the Crown Prosecution Service 

published new guidelines for use in Shaken Baby trials. They emphasise the Triad as an 

important diagnostic tool of abuse, but say that to prove a case you would usually require 

supporting evidence.  As for the hypothesis put forward by those medical experts who 

question the extent to which you can rely on the Triad, in the words of the CPS, that should 

be ‘strongly resisted.’ 

 

SIGNATURE TUNE 


