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AM: This week the government told the House of Commons that it 

was prepared to break international law in a limited and specific 

way in its fight with the EU. This has outraged many Tory MPs, 

including former leaders, and may yet provoke a Conservative 

rebellion in parliament this week. At the same time the 

government’s introducing very tough new rules to deal with the 

spike in coronavirus and we don’t yet know the legal basis for 

them. Perhaps we will find out very soon because I’m joined now 

by Robert Buckland, Secretary of State for Justice. Welcome, Mr 

Buckland. First of all, almost a yes or no answer to this: was 

Brandon Lewis right when he told the House of Commons that we 

were prepared to break international law? 

RB: He was right to say that if the provisions go through there will 

be a conflict with article four of the protocol. There will be a 

difference between the domestic law position and the international 

law position. But we’ve still got a way to go before we get there 

because the government is absolutely determined to get these 

negotiations right. It’s not just FTA, but also the joint committee 

that resolves the issues on the protocol. That’s our will. This is an 

insurance policy. We hope very much never to have to use this. 

 

AM: This is a strange moment, in a way. Here I am talking to the 

Justice Secretary about the government breaking international 

law. You’ve been a barrister all of your life, you’re an experience 

lawyer, you know what these things mean. Just tell us about when 

you first saw this proposal was there a moment when you 

thought, ‘I can’t put up with this’? 

RB: Well, of course I take all these matters hugely seriously. And 

looking back at precedents it’s very difficult to find a moment like 

the one we face now. The United Kingdom has never been in this 
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position before. None of my predecessors and no previous 

government has ever had to extricate itself from an institution for 

which it has been a member for forty years. This is difficult stuff, 

Andrew. I think it is right that we make provision for the 

contingency that if things do not go well that we have a domestic 

law basis from which to act. 

 

AM: There are lots of your colleagues who think this is a terrible, 

terrible, solemn moment for the UK’s international reputation and 

that people like you should have taken action as a result of that. 

Sir Roger Gale, a well known figure on the right of the 

Conservative Party, he said: ‘I would expect the Justice Secretary’ 

– that’s yourself – ‘under these terms to fall on his sword.’ Why is 

he wrong? 

RB: Well, I’m afraid that that is a complete misunderstanding of 

the position. What I am doing, and indeed every member of the 

government is seeking to do, is to act responsibly to foresee 

events that we don’t want to happen but which might happen. 

And I think that is far better than confession avoidance, 

pretending that all will be well and then just quietly infringing the 

rules and then getting into conflict with international law. We’ve 

been upfront about this. 

 

AM: You said this is a very, very difficult moment. Was there any 

moment, a fraction of a second, when you thought ‘I might have 

to go’ over this? 

RB: There are many, many moments in the life of a minister 

where you have to make choices. But you know it isn’t just – 

AM: And is this one of them? 

RB: Well, look, I have to make choices every day. And you know, 

this has been an extraordinary period of government.  

AM: Did you hesitate? 

RB: Look, I know that what I’m doing is the right thing to do. I 

constantly ask myself questions about what is the proper way 

forward, as does the rest of the government. And I think it’s 



3 
ROBERT BUCKLAND 

important to know, Andrew, this is a collective will on the part of 

the government, not just to prepare for the worst but also to 

protect the internal workings of our United Kingdom. That’s 

responsible government.  

 

AM: I do understand why you’re doing this, but I also hear very, 

very angry and anguished senior voices about the consequences 

of what you are doing. Tony Blair and John Major are not each 

other’s best friends but they got together in the papers this 

morning, in the Sunday Times, and they said that what you are 

doing ‘raises questions that go far beyond the impact on Ireland, 

the peace process and negotiations for a trade deal, crucial 

though they are. It questions the very integrity of our nation.’ 

RB: Well, with the greatest of respect to them, I’m afraid I 

disagree. They are not having to face the choices that this 

government faces, the unprecedented situation in which we find 

ourselves.  

AM: Sorry to break in, but this was an agreement negotiated by 

the prime minister, signed by the prime minister, not very long 

ago. Why is it necessary to break international law as a result? 

RB: Well, look, what we’re doing is working in the joint committee 

that was set up under the protocol that was signed. Michael Gove 

leads for the United Kingdom. We are seeking through that 

committee to get agreement, and there are provisions within that 

that allow us to resolve those issues. 

 

AM: Exactly, there is a disputes mechanism, as it were, inside the 

agreement, but you’re not using that, you’re threatening to break 

international law instead. 

RB: But at this stage we are still working our way through that 

process. We want it to work.  But we have to be realistic. We have 

to recognise that that may not be the case, and it would be, I 

think, extremely regrettable and irresponsible if come next year 

we were in a position where because of decisions that were made  

by our friends in the EU to, frankly, be unreasonable about the 
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way in which the checks will operate that we would be at a 

disadvantage.  

 

AM: So as a result of this we’re breaking international law. Simon 

Coveney and others have said this is a break of trust, this is going 

to affect lots and lots of aspects of British policy going forward – 

and it also contravenes treaties that we have signed under the 

Vienna Convention. This idea that the sovereignty of parliament 

trumps everything else is wrong as far as the Vienna Convention. 

Let’s look at what the Vienna Convention actually says. And we 

signed this. ‘A party may not invoke the provisions of its internal 

law’ – that’s the sovereignty of parliament in our case – ‘as 

justification for its failure to perform a treaty.’ Are we now going 

to pull out the Vienna Convention as well? 

RB: No we’re not. I’m afraid the interpretation that I take on this 

is that parliament is sovereign and is free to pass laws in 

accordance with its own procedures. 

AM: Not if you break international treaties. 

RB: Andrew, I’ve accepted the point that if we get to this stage 

there will be a conflict between our domestic law position and our 

international law position. It is the duty of the British government 

to seek to resolve that conflict as soon as possible. That is what I 

would expect the government to do. That is what we will do. 

We’ve been in this position before when we’ve had 

incompatibilities with international law obligations, we’ve always 

sought to resolve them, and we have resolved them. And this will 

be absolutely no exception.  

 

Q: When it comes to what you propose to do, it’s not just the 

immediate EU trade deal that’s going to be affected. We’ve heard 

Nancy Pelosi, for instance, in Congress saying that if they do this 

we will not sign in Congress a UK-US trade deal. And Republicans 

in Congress are saying the same thing. This, I put to you, is going 

to do massive, massive damage not just to our reputation inside 
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the EU but to our ability to sign trade deals around the world after 

Brexit. 

RB: Well, what I would say is that had choices. You know, we 

could have kicked the can down the, pretending – 

AM: (inaudible) 

RB: Well, I disagree. I think it is far better to be honest and 

upfront about problems what we are foreseeing now and to try to 

seek to do something about them. I think Britain’s reputation 

around the world for rule of law and our leadership on 

international treaties is second to none. I believe that with our 

determination to seek an agreement, both on the joint committee 

and in the FTA, we will get to a position where we won’t need to 

invoke these provisions, and this is all about insurance planning.  

 

AM: Is it sabre-rattling? Is it bluster? 

RB: No, no. It’s a break the glass in emergency provision if we 

need it. And I think understanding the context of that is vital if we 

are to accept the resolution of the British government to get a 

deal. 

 

AM: So I understand what you want to happen is that we get an 

agreement in the negotiations. If we don’t and we do actually 

invoke these articles and we do break international law, is that the 

point at which Robert Buckland resigns from this government? 

RB: Well, what I will be working on is making sure that we resolve 

that conflict as soon as possible.  

 

AM: I’m just looking for an answer to my question. Is that the 

moment that Robert Buckland resigns from the government? If we 

break international law. 

RB: If I see the rule of law being broken in a way that I find 

unacceptable, then of course I will go. We are not at that stage. 
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AM: I know, but would that be unacceptable. If we, as a country, 

break international law, break a solemn international commitment, 

do you resign from the government? 

RB: What I will be seeking to do, and indeed the government will 

be seeking to do, is to resolve that conflict as soon as possible. I 

have to look at the complexity of all these issues. 

AM: You’ve said that if we break the law then you would resign. 

I’m putting it to you that we may well break the law and therefore 

you will have, in the long run, to resign. 

RB: I don’t believe we’re going to get to that stage. I know if my 

mind what I have to do. But the government collectively here also 

has a responsibility. We’ve got to resolve any conflict. That’s what 

we’ll do. 

 

AM: Okay, one last time – it’s the theme of the programme – one 

last time with feeling – at that point, if we’re going to break 

international law, if we’re actually breaking international law do 

you resign? 

RB: Andrew, I don’t believe we’re going to get to that point. And 

that is why I shall be working very hard to make sure we don’t. 

 

AM: Very interesting you don’t say no. Now, Lord Howard – 

Michael Howard – former leader of your party, lifelong Brexiteer 

pretty much, said this: ‘how could we reproach Russia or China or 

Iran when their conduct falls below internationally accepted 

standards when we are showing such scant regard for our treaty 

obligations.’ He’s absolutely right isn’t he? This is going to affect 

our reputation all around the world. 

RB: But look, all – eminent people – I mean, Michael Howard is a 

fellow Welshman, somebody who I look up to, they’re not as close 

to proceedings as I am and as other members of the government. 

We have to make judgements about how we’re going to get to the 

end of the year with a negotiated agreement, and it’s right to 

make provision for the eventuality – the scenario where we don’t 

get that agreement. That is what we’re doing. 
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AM: With the greatest respect, sometimes you can be too close to 

things so see the wider picture. If Iran breaks its treaty obligations 

how can we point a finger at them? 

RB: Andrew, I would say that although this is an unprecedented 

political scenario, differences between domestic law and 

international law have arisen and will arise no doubt in the future, 

not just in the United Kingdom but with other countries. The 

question is – 

AM: I can’t ever remember a situation in which a British minister 

said we are going to break international law. 

RB: I think the question is intent and also the overall position of 

the government. I’ve made it very clear that if we are in a position 

of conflict we will seek to resolve that at the earliest opportunity. 

That is a clear signal to the rest of the world that the UK doesn’t 

do this lightly, it doesn’t do it gladly, it doesn’t do it with abandon. 

It takes action where it thinks is in truly the national – 

AM: Do you accept that… 

RB: …the United Kingdom and its integrity. And that surely is the 

first duty of any Conservative government.  

 

AM: Do you accept at least that this has done damage to our 

reputation around the world? Geoffrey Cox, another of you former 

colleagues, in the House of Commons only last year being asked 

about this very, very point. And he said, ‘we would not do so and 

it would be wrong to do so, wrong because it would be in breach 

of our obligations and wrong because this is a law abiding 

country.’ 

RB: I think that all these issues are matters of high politics, and 

ultimately it is the overall result that matters here. The British 

government will continue to negotiate in good faith with our 

European friends to get that deal. 

 

AM: Sorry, the rule of law is what matters above everything else. 
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RB: Andrew, we are absolutely a rule of law country, always have 

been, always will be, but we are also a country where our 

parliamentary sovereignty has returned to us by Brexit and as 

voted for by the British people in the recent general election, also 

matters hugely and that is what this Bill is all about. 

 

AM: Let’s turn to covid in this country, because as of tomorrow 

there are going to be covid marshals going up and down the 

country with the powers, presumably, to stop people gathering in 

groups of more than six, inside or outside. Can I ask you first of all 

what will their powers be? 

RB: Well, the marshals are there to help encourage people to do 

the right thing. They’re not there to be surrogate police officers. I 

think it’s very much a staged approach to this whereby I think 

most people will follow advice. But where you need intervention, 

then the police will get involved. 

 

AM: To give you an example, if there’s a group of eight youngsters 

meeting for a barbecue or a picnic outside and a covid marshal 

comes along and says there’s only allowed to be six of you and 

they, to put it politely, tell him or her where to go, what can the 

covid marshal do? 

BR: Well, then I think we need to escalate the matter and the 

police would need to be involved, particularly if the scene got out 

of control. I think in this country policing by consent is well 

understood, the police every day make value judgements about 

situations they’re offered and they can get this right. 

 

AM: I’m not being difficult but we already know that they are 

overstretched. The Yorkshire Police Federation said for instance; 

“resources are outstripped with that demand, never mind adding 

on Mrs Miggins reporting that seven people are having a barbecue 

next door.” In practical terms this is not going to be enforced in 

the way that you suggest, is it? 
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RB: Well look, I think in the main, Andrew, most people will use 

their good sense. Yes, there will be occasions where you see 

egregious breaches and perhaps accompanying public disorder, 

even at a low level and the police are well used to dealing with 

that. Of course we’re recruiting more police officers daily, that has 

been a conspicuous success. But I think that in the true traditions 

of British justice, the police will use their judgment well and apply 

it appropriately. 

 

AM: Let’s turn to another aspect of this which is the now notorious 

or famous rule of six. Is the government going to look again at the 

position of English families who have children below the age of  12 

who if they were living in Scotland would be able to see both 

grandparents but because they’re English can’t. What’s the 

difference between the infective rate of English children on the 

one hand and Welsh or Scottish children on the other? It’s a 

nonsense isn’t it? 

RB: Well Andrew I can see the dichotomy but I think simplicity is 

the important thing. One of the criticisms we had was - 

AN: Must be simple to treat the entire country the same way, 

wouldn’t it? 

RB: Well I think one of the criticisms we had was that people were 

getting naturally a little bit in our busy lives you know we don’t 

necessarily read every jot and tittle and people were getting a 

little confused about the difference between indoors and outdoors. 

I think this rule of six is very straightforward. Everybody can 

understand it. It applies at a social setting and of course that 

reinforces the message that we’re putting education and the 

economy first, our social life, however nice to have it is and 

however important it is to bring families together, has to come 

second to those priorities if we are to maintain the balance 

between recovering our economy, educating our youngsters and 

fighting this virus. 
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AM: If in the middle of next week I invited ten people round to my 

house for dinner and a Covid marshal knocked on my door and 

said we’ve just seen all these people going in and I said it’s all 

right I have broken the law, but only in a limited and specific way. 

Would you approve of me? 

RB: Well I would say to you that we’re all equal under the law and 

that applies to a dinner party in London as much as it does to 

somebody in Yorkshire. That principle underpins the rule of law 

and that’s what will be applied. 

 

AM: Let’s turn to the really serious news from Covid this morning 

which is what’s going on in care homes. 42 care homes have now 

reported quite a serious spike in infections. That’s happening all 

around the country. Northamptonshire, Wiltshire, Bristol, 

Wolverhampton. Now first time round the government wasn’t 

quite sure of the effect of Covid getting into care homes quite so 

quickly. Tragically we now know what the effect  is. What are you 

doing to stop it happening again? 

RB: Well as I live in Swindon and Wiltshire, one of the areas of 

concern, I can tell you from my own family experience about the 

importance of keeping care home safe. I think the key thing is 

availability of testing. Wherever we have an issue with regard to 

testing then that has to be alerted. They can book for more tests 

online. I want to make sure that that’s ramped up. I think with 

that combination of testing and the current rules that are applied 

by care homes we can do justice to the elderly people in our care. 

 

AM: Government  ministers have been talking about a better 

testing system now for months and months and it simply isn’t 

happening.  The satellite test centres which are the ones 

specifically helping care homes, we now know that only 7.9% of 

tests are returned within 48 hours. The system is not working and 

something dramatic needs to be done to improve them and put a 

ring of steel around those care homes, or we’re going to see 

another horrible spike in deaths this winter. 
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RB: Well an emphasis is being placed on care homes and 

availability and that message is well understood by my colleagues 

in health. We’re at now generally 350,000 in terms of daily tests. 

That will be increased to half a million by the end of October and 

of course at the forefront will be care homes. 

 

AM: We get these big figures but we’re not getting the results 

quickly enough. Carol Schmidt, who’s a member of the National 

Care Association, she runs care homes all across the country, she 

says: “We can just about get the tests but we’re not getting the 

results quickly enough. In Peterborough after nine days our homes 

have still not got the test results back. Results are taking anything 

between 8 and 14 days to get back to us. That is a huge failure of 

the system, isn’t it? 

RB: Well it’s because we’ve seen by popular increase in demand, 

particularly as the schools went back and we’ve had, frankly, an 

issue with some of the labs. We’ve just got to keep bearing down 

on it and to match that demand with those early results. Yes, the 

work is complex, it’s challenging, it’s a big task for government but 

we’re getting on it and of course we’re out packing Germany and 

other leading European countries in the scale of our testing 

enterprise. 

 

Ends  

 

 


