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Introduction

1. In the early hours of the morning of27 July 2008, the Grand Pier at
Weston-super-Mare caught fire. At first the fire was concealed within
buildings at the end of the pier. A member of the public saw smoke and
called the fire brigade around 6.45 am. By then it was too late. The fire
had taken hold and could not be contained. The Grand Pier was reduced
to a smouldering ruin. The story has a happy ending because the pier has
been completely restored. It re-opened to the public on 23 October 2010.
Its facilities have been modernised and enhanced. It is once again a major
leisure and tourist attraction in the South West.

2. This judgment is concerned with a claim by the pier's owner,

Grand Pier Limited ("GPL") against the company with whom it had a
contract for the monitoring of the pier's fire alarm system. That company
is called System 2 Security Limited ("S2S"). At all material times,
System 2 had sub-contracted the monitoring to the provider of an Alarm

Receiving Centre ("ARC") called Yeoman Monitoring Limited
("Y eoman"). Yeoman was at one time second defendant in this action;
but the claim against Yeoman was compromised in July 2012 on
confidential terms. Yeoman made no admission of liability, but its
insurers agreed to pay GPL an undisclosed sum.

3. The claim against S2S continued because the amount of the

settlement with Yeoman was a very great deal less than the loss claimed.
GPL claims a total loss of £39,376,453.

4. The claim against S2S was set down for trial on 19 November

2012. The trial was expected to last for at least 8 days. Then, on 12
November, the sole director of S2S, Mr David Cogle, presented a petition
for the winding up of the company. He disclosed in his statement in
support of the petition that the company was insolvent and that one of its
contingent liabilities was to GPL, in a sum inclusive of interest at a rate
of 8%, which exceeded £46 million. Three days earlier, S2S's solicitors
had written in open correspondence to GPL's solicitors that counsel had
now advised S2S that it was "unlikely to succeed in the defence of your
client's claim" and that, accordingly, S2S was proposing to take no
further action to contest the proceedings.

5. The trial commenced on 20 November. GPL was represented by

counsel, Mr Christopher Harrison. S2S did not appear. I indicated the
previous day that, having read the statements of GPL's witnesses, and the
report of GPL's expert, Mr Graeme Dow of SafeGuard Security
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Consultants Limited, I did not require any of them to attend. In the

circumstances, the trial lasted just less than one day.

6. Although counsel's advice to S2S was said only to have been

partly based on the underlying merits of the claim (the other reason being
the closeness of the trial, the difficulty of assembling effective evidence
in the time available and the improbability of being able to persuade the
court that the trial should be adjourned), I consider that it was sound. The
evidence I have read and the submissions I have heard are enough to

establish quite clearly that there is no good defence to the claim. At the
conclusion of the trial I indicated that my view was that GPL was entitled
to judgment against S2S for damages for breach of contract and for
breach of a duty in tort to exercise reasonable care and skill in and about
the provision of the monitoring services. This judgment expresses the
reason for that conclusion.

The contractual background

7. The pier has been owned by GPL for many years. On 6 February

2008 the entire shareholding in GPL was acquired from the then owners,
the Brenner family, by a company called AGM Holdings plc. The
principal director and majority shareholder of AGM Holdings was Mr
Kerry MichaeL. He and his sister, Ms. Michelle Michael, became directors
of GPL and took over the management of the pier on completion of the
purchase.

8. The pier was originally opened in 1904. At the time of the purchase
by AGM Holdings it consisted of a set of entrance buildings on Marine
Parade, a boardwalk of approximately 400 m in length extending out to
sea from Marine Parade, and a large deck at the seaward end of the
boardwalk on which a Pavilion stood. The Pavilion was a grade 2 listed
building constructed in about 1933 as a replacement for the original
Pavilion. It contained an amusement arcade, shops, restaurants and other
entertainment facilities.

9. The pier was equipped with an intruder alarm system and a fire

alarm system. Neither had been installed by S2S, but there was a contract
in place between GPL and S2S for both the alarm systems to be
monitored. The systems were linked by a telephone line to Yeoman's
ARC in Essex. The subcontract for monitoring services between S2S and
Yeoman was concluded in October 2003. It covered the alarm systems of
every customer of S2S for whom S2S provided alarm monitoring.
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10. When GPL was purchased by AGM Holdings, there were at least
three key holders nominated for the pier's fire alarm system. It is an
industry requirement, and was a contractual requirement of S2S, that
there should be at least two keyholders. Keyholders are persons who have
keys to the premises and know the code to operate the alarm. At the
annual renewal on 30 October 2006, and again on 30 October 2007, two
of the key holders were members of the Brenner family and the third was
a Mr B. Stevens, who was presumably then an employee of GPL. But the
documentary records disclosed by S2S show that S2S itself was

nominated as a keyholder by GPL on or about 1 February 2007.

1 1. It is clear from the same records that the reason why S2S was
nominated as a keyholder had something to do with a technical fault

experienced by the fire alarm system on the night of Tuesday

30/Wednesday 31 January 2007. The records disclosed by S2S suggest
that the pier's fire alarm had been playing up in the preceding months.
There were false alarms on 29 September, 18 October and 24 November
2006 and 3 January 2007. There was apparently another false alarm on 12
January: but this may have been due to maintenance work on the alarm

system. The Avon Fire and Rescue Service (AFRS) was only notified by
Yeoman on two of these occasions (18 October and 3 January). On all the
others it appears that one of the GPL key holders was contacted and the
alarm cancelled. On 18 October and 3 January it would seem that
cancellation by the keyholder occurred so soon after AFRS was notified
that AFRS did not need to attend site.

12. At about 0248 hours on 31 January, the fire alarm triggered again.
AFRS was notified by Yeoman and S2S. Someone from S2S then
telephoned the ARC. He told Yeoman he was ringing about the Grand
Pier on Marine Parade in Weston-super-Mare. He described it as "a pain
in the arse". Yeoman's recorded log of the call includes the following
exchanges:

"Yeoman: OK yeah, and what can I do for you?
S2S: If it goes off again on the fire alarm can you not call the fire
brigade, tonight?
Yeoman: Um yeah
S2S: Yeah

Yeoman: Let's have a look for you. Erm. The best thing I can
actually do on that is to take it off brigade response.
S2S: And then we will need to put it back on.
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Yeoman: Yeah, but that's what I'm saying that the only thing is, is
you need like obviously you need to ring back up (S2S: Yeah, fine)
and get it put back on. That's all right? Okay, I'll do that (S2S:
Yeah) I'll take it off.
S2S: And you'll just, and you'll just phone us then, yeah?
Yeoman: Yeah, it'll still be on site keys."

13. Documentation purportedly generated by S2S at the time records
that an S2S engineer was actually called out to the Grand Pier at about
0300 hours on 31 January and was unable to re-set the alarm. The alarm

is then said to have been placed "off response" at the request of GPL.

"Off response" meant that the ARC would not notifY AFRS if an alarm

call was received from the pier's fire alarm system. The ARC would only
try to contact one of the keyholders. That is in fact what happened when
the fire alarm next triggered on 12 February. Yeoman called S2S. The log
of that call (at 0453 hours) is as follows:

"Yeoman: Hello
S2S: Hello
Yeoman: Hello it's Yeoman here
S2S: Yep. What can we do for you?
Yeoman: We've got a fire alarm going off at the grand Pier
Weston-super-Mare.
S2S: Oh, you've not been onto doing the fire brigade have you?
Yeoman: No, there's no fire brigade on it.

S2S: Yeah because I think we took that one off line didn't we
because there's a fault on it.

Yeoman: we are not calling the fire brigade, we just let you know.
S2S: Right, OK then."

14. Fortunately, the alarm on 12 February 2007 was another false

alarm. No further action was taken in respect of it. However, at some
stage thereafter an engineer must have repaired the alarm system and
cured the fault. There is no evidence of when this happened: but the alarm

system was fully functional at the time GPL was sold to AGM Holdings.
It is plain that putting the fire alarm system "off brigade response" was
only ever intended to be a temporary measure. But the evidence as to

when, or whether, the system was put back on to normal brigade response
is curiously obscure. Equally obscure is the date when S2S ceased to be
one of the key holders for GPL. Like many alarm monitoring companies,
S2S offered its services as a keyholder, but for a fee. It made sense for
S2S to be one of the key holders while the alarm was off brigade response
because the arrangement with Yeoman was for the ARC only to contact
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S2S, if the fire alarm at the pier triggered during that period. However,
the invoice sent out by S2S on 3 September 2007 for the renewal of the
monitoring contract with GPL as from 30 October (invoice 206161)
suggests that two members of the Brenner family and Mr Stevens were
the only keyholders. No charge was included in the invoice for a
key holding service by S2S.

The new contract with S2S

15. When AGM purchased GPL, the new owners wished to continue
the alarm monitoring contract with S2S for both the intruder alarm and
the fire alarm at the Grand Pier. However the manner in which this was
achieved was astonishingly informaL. The only evidence from S2S as to
how the new owners of GPL were made aware of the terms of the
contract, so as to be able to agree to continue it, is contained in the
Defence. S2S filed no less than three Defences in the action, each
concluding with a statement of truth. The clearest and most

comprehensive is the third Defence, dated 20 June 2011. It is also the
only one in which the statement of truth is signed (by Mr Cogle). It is to
this document that I look for the only evidence of S2S's case. It is,
however, second-best evidence, and a poor substitute for a witness
statement and testimony from Mr Cogle.

16. S2S says that it's standard pack of literature, together with the
standard "new customer" letter, was delivered by hand to the Grand Pier
on 20 March 2008. The letter apparently enclosed, amongst other things,
(1) a copy of S2S's terms and conditions, (2) a Keyholder List, (3) a
Hazard Form (Hazards and Site Risk Statement for Health and Safety)
and (4) and Maintenance Terms and Conditions. A document purporting
to be an unsigned file copy of the new customer letter to GPL has been
disclosed by S2S. It expressly asked that the Keyholder List should be
completed with the names of at least two keyholders and returned to S2S.

17. The individual responsible for the alarm systems at the pier within
the new team introduced to GPL by AGM Holdings was Mark Phillips.
His evidence is that he never saw the new customer letter or any of the
documents enclosed with it, except the Hazard Form. The Hazard Form is
designed primarily to comply with the Security Systems Policy of ACPO
(Association of Chief Police Officers) and is for the purposes of
recording hazards on premises which might be encountered by police
officers entering them in response to an intruder alarm. But it contains the
following statement: "I confirm that the alarm receiving centre have been
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given details of two keyholders capable of attending within 20 minutes of
notification. I am aware that persistent failure unjustifiably of keyholders
to attend within that time may result in the withdrawal of police response
and/or approval for the system".

18. Mr Phillips says that he found a copy of the Hazard Form on his
desk. He completed it and posted it back to S2S. He was already aware
that alarm monitoring companies required the names of at least two
keyholders because this is an industry standard. His evidence is that he
spoke to S2S on or about 20 March 2008 about the key holders and that
S2S reiterated that two names were required. Having discussed with
Kerry and Michelle Michael who the key holders should be, Mr Phillips
says that he wrote to S2S, giving his name and that of one of GPL's new
Supervisors, Mike Joannou, and their respective landline and mobile
numbers.

19. Mr Phillips' evidence is that he faxed the letter to a fax number for
S2S which he found amongst documents in GPL's files. This aspect of
his evidence is puzzling because the Defence of S2S is that no such letter
was ever received and that it had no fax number or operational fax
machine at the material time. I have seen no document of S2S in which a
fax number is identified: but that does not mean that a fax machine might
not have been attached to the ordinary office line. GPL is unable to
support this part of Mr Phillips' evidence with, for example, a copy of the
keyholder letter and/or of the fax transmission sheet, because all ofGPL's
records were destroyed in the fire. I remain uncertain, and can make no
positive finding one way or the other, as to whether the name and contact
numbers of Mike Joannou as second keyholder were communicated to
S2S. However it is common ground that S2S did register Mr Phillips as a
keyholder.

20. Precisely how and when Mr Phillips' contact details were received
by S2S is not clear. In its Defence, S2S alleges that on at least 4
occasions, it was told by GPL that Mr Phillips was to be the only
keyholder (and was presumably given his contact details). I attach little
weight to any suggestion that this was said between 15 February 2008
(when the new owners took over the Grand Pier) and 20 March 2008
(when the new customer letter was allegedly hand delivered) because the
new customer letter (or at any rate the Hazard Form) made plain that the
S2S wanted the names of two keyholders. It is said by S2S that, when he
rang on 20 March, Mr Phillips insisted that he was to be the only contact
person and would organise how other key holders were to be contacted.

S2S says it made a record of the instruction "All calls to be made to Mr
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Phillips' number", although no document to that effect has been
disclosed. I cannot accept this evidence. It is inconsistent with what both
Mr Phillips and S2S knew to be the standard requirement, namely, that
details of two contact persons should be given. There is also no reason
why Mr Phillips should have been so emphatic when he knew that GPL
had other personnel who could be key holders. At best he may have said
that he was the sole contact person for the time being but would revert

shortly with the name of at least one other.

21. The last occasion on which S2S says that the subject was discussed
before the date of the fire, was when Mr Cogle was called out to the
Grand Pier on 6 June 2008. It is said that he spoke to Mr Phillips on that
occasion and that Mr Phillips told him that his was the only contact
number given because it was never unanswered and he (Mr Phillips)
operated a tier system of responsible keyholders within GPL. Mr Phillips
deals with his encounter with Mr Cogle on this occasion at some length in
his first witness statement. There was a problem setting the alarm that
evening when the pier was closed. S2S was called to assist. Mr Phillips
says that when Mr Cogle arrived he did not introduce himself as the
Managing Director of S2S. Mr Phillips says that he thought he was an
engineer. He did not discuss, and would not have discussed, the
keyholding arrangements with him.

22. There is a direct conflict here. I prefer the evidence of Mr Phillips
to the case pleaded in the Defence which is unsupported by a witness
statement from Mr Cogle. The most that can be said for S2S is that S2S
may not have received Mr Phillips' letter giving the name of Mr Joannou
as second keyholder. However, as I make clear later in this judgment, it
does not assist S2S to say that it believed, right up to the date of the fire,
that only one keyholder had been nominated by GPL.

23. Only one of the terms and conditions allegedly sent with the new
customer letter is relied upon in the Defence. It appears in the
"Communicator Agreement". This Agreement would have founded the
basis of the terms of the contract for the monitoring of the pier's fire
alarm system if the letter had been received. The term relied upon is as
follows:

"The customer will notify the company in a good time of any
changes in Keyholder to allow us to relay the information as is
required. The Central Station is now responsible for calling
Keyholder and we maintain the list for their information and that of
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the police. All Keyholder must conform to the police
requirements. "

24. It is not obvious to me how this term helps S2S. It does no more

than state that the ARC rings the key holder, rather than S2S, when there
is a telephone line connected to the alarm and a monitoring contract is in
force. The obligation to notify changes in the key holder list merely serves
to emphasise how important it was for those changes to be recorded when
AGM Holdings took over GPL. There are two other terms of potentially
greater relevance which are not referred to in the Defence. They are the
following:

" System 2 contracts to the Central Station to provide a monitoring
service and to respond to calls from the communicate in line with
the new Police Policy, subject to continued acceptance of the
system conforming to all aspects of the Police Policy and the
undermentioned terms and conditions of use."

" System 2 is deemed to accept no responsibility whatsoever for
the actions or otherwise of any service given by the Central

Station, British Telecom or their agents or the failure of the system
to communicate an alarm signal for whatever reason."

25. The first of these terms stresses that the monitoring service is to
conform to police policy. Part of police policy is that alarm systems
which are monitored should have at least two named keyholders. The
second of these terms is a purported exclusion of liability for the
negligence of Yeoman acting as System 2's sub-contractor. Aside from
the fact that it is not pleaded, the term would have had to have been
brought clearly to the attention of the new owners of GPL if it was to
have any contractual effect. The burden rests on S2S to show that the
Communicator Agreement, and the other documents allegedly enclosed
with the new customer letter, were brought to the attention of GPL. With
the exception of the Hazard Form, that burden has not been discharged. I
am unable to make any finding that adequate steps were taken to bring
the rest of the contents of the new customer letter, or the letter itself, to
the attention of the new owners ofGPL.

The contract terms

26. The contract between GPL and S2S was for the supply of a service.
Section 13 of the Supply of Goods and Services Act 1982 provides:
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"In a contract for the supply of a service where the supplier is

acting in the course of a business, there is an implied term that the
supplier will carry out the service with reasonable care and skill"

27. The standard of care expected in the supply of professional
services is that which is to be expected of a member of the profession in
question (in the appropriate specialty, if specialist services are being
provided) of ordinary competence and experience (see Chitty on
Contracts, 31 st edition at paragraph 13-034).

28. Mr Cogle was not a newcomer to the world of intruder and fire
alarms. S2S was a NACOSS Gold accredited company. This meant that it
had achieved Gold Standard certification of the National Approval
Council for Security Systems (a body which is itself operated by the
National Security Inspectorate or NSI). Reasonable care and skill in the
provision of an alarm monitoring service by a company with the
accreditation of S2S would, in the opinion of GPL's expert, Mr Dow,
have involved in the summer of 2008 ensuring that the monitoring
complied with the relevant requirements of the Chief Fire Officers'
Association (CFOA) Model Agreement between Fire and Rescue
Authorities and Users of Remotely Monitored Fire Alarm Systems ("the
Model Agreement for RMF AS"), the established best practice embodied
in the CFOA's Protocol of September 2008 containing an updated
"Policy for the reduction of False alarms and Unwanted Fire Signals
(which had been published in draft in 2007), the Code of Practice for
Alarm Receiving Centres in British Standards 5979:2007 and the ACPO
policy requirements for alarm systems published in April 2008. I see no
reason to disagree with that opinion.

29. Specifically in the context of the present case that meant ensuring

(1) that the ARC had the names and contact details of at least two
keyholders in respect of any premises where the alarm was being
monitored; (2) that, if fire alarm calls were being filtered (i.e. not
communicated at once by the ARC to the local FRS but instead being
referred in the first instance to one of the keyholders), the customer had
expressly requested and/or agreed that filtering be applied and the local
FRS had been notified and consulted about the application of filtering to
alarm calls from the premises in question, and (3) that the ARC faithfully
applied the default rule in cases where filtering is in operation, namely,
that if contact cannot be made with the keyholder, the FRS should be
notified in any event.
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30. It is only necessary to refer to a few extracts from the Standards

and Policy guidance referred to in Mr Dow's report to illustrate that these
were three of the requirements of best practice in July 2008.

31. I take, first, the "two key holder" rule. The ACPO policy of April
2008 states in section 2.8 under the heading "Keyholders":

"All premises with Type A systems (the Grand Pier had a Type A
system) shall have at least two keyholders, details of whom will be
maintained by the ARC ... or through arrangements with a central
keyholding service. ... The maintenance of key holders records is
the responsibility of the ARC ..."

The CFOA Model Agreement for RMFAS provided in Section 10.3:

"The F &RS (Fire & Rescue Service) require all premises with a
URN (the Grand Pier had a Unique Reference Number) shall have
at least two keyholders nominated at any time."

S2S's own website, in the section entitled "Keyholding" began with the
following statement:

"All premises with Remote Signalling shall have at least two key
holders, details of whom will be maintained by the Alarm

Company or through arrangements with a central key holding
service."

32. Filtering was introduced into the alarm systems industry as a

means of dealing with the problem of false alarms by intruder alarms,
causing wasted police response. Mr Dow's evidence is that filtering has
never been recommended as suitable for fire alarms where the risk of
injury to life and damage to property, including neighbouring property, is
more acute if no there is no response from the emergency services.

BS5979:2007 makes clear in Section 6.5 that filtering of fire alarm

systems should only ever be put in place under strict conditions. Section
6.5 is worth quoting in full:

"6.5.1 General
Fire alarm signals should be given priority and should be clearly
distinguishable from other alarm indications at least by visual
means.
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Fire alarm signals should usually be passed without delay and
without the application of filtering procedures.

Action should be taken by an operator to establish communications
with the control room of an appropriate emergency service, or, if
applicable to commence a filtering procedure, within 30 seconds
for 90% of signals received.

There should be a requirement for a written report to be made,
describing the circumstances and action taken, in all cases where
the time between receipt of a signal and transmission of

information to the fire brigade exceeds 180 seconds.

6.5.2 Filtering

Filtering procedures should be implemented if required by the
emergency fire service.

Where filtering procedures are considered essential, the following
recommendations should be followed:

a) Filtering procedures should be applied to fire alarm systems on
the written instructions of the alarm company (if different from
the ARC operator) and the client/customer, confirming that
consultation has taken place with the relevant emergency fire
service.

b) When such procedures are implemented, they should be
documented and readily accessible to ARC operators from
within the ARC and should clearly record the agreed maximum
filtering period.

Annexe C to BS5979 contains recommendations for the "Form of
agreement for authorising alarm receiving centre to exercise discretion
regarding the filtering out of alarm information". Paragraph C.1 states:

"The alarm company should not give the ARC a standing
authorization or standing instruction to the effect that alarm signals
can be cancelled by the ARC ... unless there exists a prior written
agreement between the alarm company and the customer, such
written agreement:
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a) being signed by the customer;

b) including a statement whereby the customer confirms that:

1) they have received a copy of the "system record";
2) they have received a copy of the alarm filtering policy of

the ARC
3) they have received a copy of a summary of the

operational instructions adopted by the ARC; and
4) they accept the alarm filtering policy of the ARC.

c) including (or alternatively having been preceded by) a written
notice advising the customer that they should consult with their
insurers before entering into an agreement giving authorisation
for an ARC to exercise discretion regarding the filtering-out of
alarm information.

d) clearly stating whether or not alarm information that has been
filtered-out in accordance with the agreement (without having
been extended to the emergency authority) is to be notified to
the customer and (if it is to be so notified) whether the

customer/user is to be called (e.g. at the time of receipt of the
alarm information, or during normal working hours)."

33. There are several points to be noted about this guidance. The first
is that the process of filtering is one of delay in notifying the Fire
Brigade. It is not a substitute for notifying the Fire Brigade. The

recommended delay is not more than 30 seconds. Longer delay is
exceptional, and requires a written report if it exceeds 180 seconds. The
second point is that filtering is normally only to be applied where it is
required by the local fire and rescue service, e.g. because there have been
too many false alarms from the fire alarm system in question. If filtering
is put in place for any other reason it must be the subject of an express
agreement in writing between the alarm company and the ARC and such
an agreement should only be put in place after the local FRS has been
consulted. The third point is the recommendation that there needs to be a
written record kept by the ARC of the filtering procedure to be adopted.

34. It is suggested by S2S in its Defence that filtering of the fire alarm

at the Grand Pier was necessary because of the number of false alarms.
There is no evidence that AFRS requested it. The witness statement of
David Salmon, Assistant Chief Fire Officer of AFRS, makes clear that
the Grand Pier was not regarded by AFRS as a problem site at any
material time before July 2008. The evidence which S2S has disclosed, if
and insofar as it is reliable, indicates only that the previous owners of
GPL asked for the alarm to be filtered as a temporary measure until a
particular fault which was causing false alarms had been corrected.
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35. Finally, there is the default rule, which is reflected by the statement

in section 9 of the CFOA Protocol of September 2008 that: "The default

for all call filtering should be: if in doubt, a FRS response should be
made". I accept Mr Dow's evidence that this was generally regarded as
the right practice well before the Protocol came into effect, and is implicit
if not express in section 6.5 of BS5979:2007 which I have already quoted.
The rationale for the default rule is obvious. There may be many reasons
why the keyholder who is the first point of contact cannot easily be
contacted. One of them is that he could be in the premises themselves and
be a victim of the fire. It is better to be safe than sorry and to notify the
local FRS after an appropriate period of filtering has failed to raise a
keyholder response. The opening paragraph of the section in Yeoman's
website dealing with Fire well illustrates the point. It says:

"Yeoman plays a crucial role in fire detection and prevention. Fast
alarm signalling saves lives and property, and can mean the
difference between life and death, particularly at night when the
most serious fires occur. Prompt action is vitaL. Even if there is no
one around, as soon as an alarm is received, help is on its way
immediately to deal with the fire and prevent it spreading.. . ."

A filtering arrangement which has the effect of preventing any

notification to the emergency services when a fire alarm signal is
received would be potentially catastrophic. It was in fact catastrophic for
the Grand Pier on 27 July 2008.

The night of the fire

36. The starting point is the computer log kept by the ARC. It records
that the fire alarm triggered at 0135 hours on 28 July. About 1 min and 30
seconds later, the ARC telephoned the pier and got no answer. A minute
later the ARC telephoned the mobile number of Mr Phillips. The log
states: "Answering machine. No message was left - Mobile". Four
seconds later, at precisely 0137 hours and 47 seconds the alarm was
suspended until 0207 hours. Subsequent attempts to contact Mr Phillips
on his mobile phone, with the same recorded result, were made at 0213
hours, 0304 hours, 0336 hours, 0406 hours and 0507 hours. After the last
of these attempts, the fire alarm was suspended until 0948 hours.

37. The intruder alarm at the Pier triggered at 0604 hours and 47
seconds. No doubt the cause was the fire itself. Just before 0647 hours,
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the ARC tried again to contact Mr Phillips on his mobile phone. The
record states: "Answering machine. No message was left - Mobile". The
intruder alarm was then suspended until 0716 hours. At 0720, the ARC
tried contacting the pier and there was no answer. At 0722 hours, the
ARC rang Mr Phillips' mobile phone again and this time he answered.
The log says: "Mark Phillips is in Spain but has got someone else to
attend".

38. By this time the ARC had already called Avon and Somerset

Police. The call was made at 0655 hours. At least the intruder alarm was
not off response, although it is to be noted that the call was made more
than 50 minutes after the alarm had first triggered. The police called back
just before 7 am to report that there was a "small fire" on the pier. The
last relevant entry in the log is at 0700 hours and 7 seconds, saying:
"Brigade are dealing and have requested a keyholder ASAP".

39. Mr Phillips was on holiday in Spain the week before the fire broke
out. He was due to return to England by ferry on Monday, 28 July. On the
Sunday night, he had checked into a hotel in a town called Burgas, which
was on the route between the villa where he had been staying and the
ferry terminal at Santander. Mr Phillips' evidence, which I have no
reason to doubt, is that, when he went to bed he put his mobile phone on
charge in the corner of the bedroom on the floor. It was left switched on.
He did not hear it ring during the night. He woke up sometime before
0700 hours and went into the bathroom. When he came out his mobile
rang. It was a call from Michelle Michael. She told him about the fire and
that she needed to get hold of her brother, Kerry Michael, who was also
in Spain. Mr Phillips then rang Mr Michael's wife and she said she would
alert her husband.

40. The evidence of Michelle Michael is that she was told about the
fire by her home cleaner who had an early job at a location on the
seafront in Weston-super-Mare on Monday mornings. She rang Ms
Michael at about 6.45 am to say that she had seen smoke coming from the
north tower at the end of the pier when she drove past, and so had called
the fire brigade. Ms Michael went straight down to the pier, calling the
pier's senior engineer and deputy pavilion manager on the way. She did
not think of calling Mr Phillips until she realised that only he had the
telephone number of the house where her brother Kerry was staying in
Spain. On the first attempt at ringing Mr Phillips' mobile, she got no
answer. Mr Phillips surmises that he must have been in the bathroom and
did not hear it. He answered on her second attempt. Mr Phillips' mobile
phone has a log of missed calls. It shows that Michelle Michael
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telephoned unsuccessfully at 0658 hours and 25 seconds on the morning
of 28 July. It is significant that the previous missed call logged was a call

at 0438 hours on 25 July from an unnamed source. There is no record of
any missed calls from Yeoman between 0100 hours and 0658 hours on 28
July.

41. No attempt was made by the ARC at any stage to contact Mr

Joannou. He was out in his car until about 0400 hours on 28 July because
he had to drive to Bristol airport to collect someone at about 0130 hours.
He had his mobile phone with him. Had he been telephoned at any time
between 0100 hours and 0330 hours, he would have responded.

Breach of duty

42. The history I have recounted demonstrates without a shadow of a

doubt that S2S committed a number of breaches of the implied duty of
reasonable care and skill in the way in which it operated the alarm

monitoring contract with GPL between 15 February and 27 July 2008.

43. The first breach was in not insisting that the new owners of GPL
provide the name and contact details of more than one keyholder. This
was a breach, if S2S is right in contending that it was only ever given the
name of Mr Phillips. It should have pointed out that this was not good
enough, especially when it is S2S's case that the fire alarm was off

brigade response. In those circumstances the key holders were to be the
first response to any alarm signal and the need to be able to contact them
was vitaL. If Mr Phillips is correct in saying that he also gave S2S the
name of Mr J oannou and S2 S in fact received his letter, the breach by
S2S was in failing to register Mr Joannou's name with Yeoman and to
ensure that Yeoman contacted him if Mr Phillips did not respond.

44. The second breach was in failing to warn the new owners of GPL

that the fire alarm system which they had inherited was subject to
filtering, if that was indeed the case. I express that proviso because the
evidence remains equivocal as to whether the filtering still applied by the
end of 2007. The documents disclosed by S2S which evidence the
introduction of the filtering in late January of that year are themselves
unsatisfactory. At least one of them (the invoice at tab 13 of the core
bundle with the address of 31 Locking Road, Weston-super-Mare in the
heading) appears to have been printed long after the event and for that
reason is not a contemporaneous record. Another (the work docket at tab
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7) may have had a manuscript annotation added by Mr Cogle at a later
date.

45. Authentic or not, the documents go no further than to show that the

filtering requested by Mr Brennan was to last only until the fault with the
alarm had been repaired. There is no evidence to suggest that the fire
alarm had a fault at the time of the sale of GPL to AGM Holdings.
Furthermore, the monthly Exceptions Reports disclosed by Yeoman,
which record all special instructions about filtering of alarm signals
monitored by the ARC in Essex, do not include the Grand Pier at Weston-
super-Mare after April 2007 (although it is doubtful how much reliance
can be placed on them since the Report Forms after April 2007 are
completely blank). The computer log of the pier's fire alarm system is
equivocaL. It shows that no attempt was made to contact AFRS when the
alarm triggered on 8 March 2007, 29 October 2007 and 11 July 2008.
However, the alarm signal on each of these occasions was at a time of
day when staff were on site at the pier. The ARC contacted the pier first
and someone answered. It was a false alarm and there was no need to
pass the signal to AFRS.

46. It is possible that the filtering request was removed sometime in

2007; but I think it more probable that S2S forgot to reverse the filtering
instruction after the alarm had been repaired and is now trying to rely
upon the fact that the alarm was off brigade response as justification for
the failure to notify AFRS when Mr Phillips could not be contacted in the
early hours of27 July 2008.

47. In answer to the point that it did not warn the new owners, S2S

contends that it would have been clearly stated in the records of the fire
alarm system left behind by the previous owners that the system was off
response. Those records were destroyed in the fire: but if one assumes
that they were no more detailed than the work docket and invoice in
respect of the call out on 31 January 2007 which appear in the disclosure
of S2S, I have no hesitation in holding that they would not have provided
clear notification that the alarm system was off response. Indeed, all the
evidence strongly suggests that S2S had itself forgotten about the
filtering. It was not mentioned in the new customer letter or in any of the
documentation which is alleged to have been enclosed with it. A

competent alarm company would have ensured that the new owner of the
property subscribed in writing to the arrangement whereby the fire alarm

had been placed off response.
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48. These shortcomings serve to highlight the next breach, which is
that the arrangement placing the pier's fire alarm system off response was
not one which satisfied any of the industry guidance. It amounted to a
standing authorisation to Yeoman not to pass on alarm signals from the
pier to AFRS. It was not in truth a filtering (i.e. a delay in notifying the
emergency service), it was a block. The arrangement should at least have
been recorded in a written agreement with Yeoman and that agreement
should have stated that AFRS had been consulted, which was not the
case. AFRS made a fire station visit to the pier on 21 September 2007.
Technical Fire Safety Officers made additional visits on 29 April 2008
and 14 July 2008. It is an indictment of the conduct of S2S that on all of
these occasions, AFRS was unaware of the fact that the fire alarm system
was off brigade response.

49. A further breach is that no attempt was made to ensure that
Yeoman would apply the default rule by contacting AFRS if it was
unable to raise a keyholder response. On the morning of 27 July 2008,
Yeoman should have applied the default rule by passing the alarm signal
to AFRS at the latest after the third unsuccessful attempt to make contact
with Mr Phillips at 0304 hours.

50. Finally, and inexplicably, no message was left on Mr Phillips'

mobile voicemail service to say that the reason for the call was that the
fire alarm at the pier had gone off. An alternative would have been to
send a text to the same effect. I am told (but there was no technical

evidence on the point) that it is possible to call a mobile number and be
transferred to voicemail without making a connection to the phone itself,
and that this would not show as a missed calL. If so, that would explain
why the ARC's calls to Mr Phillips' phone were not logged as missed
calls. But in my experience, the voicemail service alerts the user to
messages as soon as a connection between the phone and the network is
established. A voicemail message would not therefore have been a wasted
exercise.

51. I have a serious doubt as to whether, on any of the seven occasions

on which the ARC called Mr Phillips' mobile phone before 0722 hours
on 27 July, a connection top the phone was made. If it had been, the
phone would have rung before switching to voicemai1. There is no
suggestion that the phone was off or in "silent" mode. So Mr Phillips
would have been likely to have been disturbed by the ring, even if he was
in bed and asleep. I am inclined to the view that the ARC failed to make a
connection with Mr Phillips' mobile phone on the seven attempts. Not to
have contacted the AFRS in those circumstances was reprehensible.
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52. My conclusions thus far render it unnecessary to consider whether
S2S was in breach of any other term of the contract with GPL, express or
implied.

53. GPL alleges that S2S also owed to it a duty of care in tort, similar
in scope to the duty arising under section 13 of the 1982 Act. In my
judgment, that must follow. In Bailey v HSS Alarms Limited (CA 22
March 2000, Times Law Reports 20/6/00), the Court of Appeal held that
an alarm monitoring company operating an ARC owed a duty of care to
the owner of the premises. The same must be true of an alarm company
that has directly contracted with the owner of the premises to provide
alarm monitoring services.

54. For the reasons I have already given, S2S was negligent and in

breach of the tortious duty. All of the breaches I have described were
serious in nature, aside from the gravity of the consequences which

flowed from them. It is not always helpful to apply an epithet to the word
"negligence". I content myself only with saying that the facts I have
found evidence negligence on the part of S2S of a high degree.

Causation

55. There is no case advanced in the Defence of S2S that, even if Mr

Phillips had been contacted in the early hours of 27 July, or the default

rule had been applied by Yeoman, it would still have been too late to save
the pier. The fire took hold sometime after 5am. I find that if the default

rule had been applied and AFRS had been told about the fire any time up
to 0304 hours that morning, AFRS would have attended the scene and the
fire would have been extinguished. There would have been some internal
damage; but the structure of the pier and its buildings would have been
saved. I rely for this conclusion on the evidence of Mr Salmon as to what
would have been the likely response from AFRS, once it had received the
calL.

56. In paragraph 69(b) of the Defence, S2S alleges that, on arrival at
the scene, AFRS would have waited outside the premises on Marine
Parade for a keyholder to arrive or until smoke was visible from the
building at the end of the pier where the fire had begun. Until the fire was
visible to the naked eye, thermal imaging equipment would not have
detected it at such a distance from the pier's entrance.
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57. The evidence of Mr Salmon contradicts this scenario. During the
station visit to the pier on 21 September 2007, the subject of gaining entry

in the event of a fire alarm call was discussed between one of the fire
crew and a representative of one of the previous owners of GPL. The log
of the visit made by AFRS records that GPL was keen that AFRS should
crop the bolt on the gates at the shore end of the pier in order to gain
access, because the bolt was easy to replace.

58. I find that if AFRS had attended the scene any time up to about

0300 hours on 27 July, the fire crews would at once have gained access
by cropping the bolt on the gates. There would have been an adequate
number of men and appliances, and an adequate water supply from the
fire hydrant on the seafront, to tackle the fire and extinguish it.

Contributory negligence

59. S2S has advanced a defence of contributory negligence based on
the fact that Mr Phillips was abroad in Spain. The defence assumes that:

(a) he was the only nominated keyholder, and (b) he was not contactable
on his mobile phone. I have already declined to make a positive finding
as to (a). In any case, if Mr Phillips was the only keyholder, S2S was at
fault in not insisting on a second key holder being named. This is not an
appropriate foundation for a defence of contributory negligence. So far as
(b) is concerned, I have recorded that there must be serious doubt as to
whether Yeoman ever made a connection with Mr Phillips' mobile phone
on the seven occasions the ARC tried to do so between 0137 hours and
0647 hours on 27 July. However, the phone worked perfectly well when
Michelle Michael telephoned Mr Phillips from W eston-super- Mare

around 0655 hours the same morning and when the ARC eventually got
through to him at 0722. Be that as it may, a defence of contributory

negligence is of no avail to S2S in circumstances where reasonable care
and skill dictated that Yeoman should have applied the default rule. I
reject the defence of contributory negligence.

Quantum

60. The evidence filed by Mr Cogle in support of the winding-up
petition suggests that there is no contest about the quantum of GPL' s loss.
It appears to concede the point that a modest proportion of the damage
was unavoidable, since the full amount of the claim, inclusive of interest,
has been recorded as a debt.
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61. The amount claimed comprises compensation for physical damage

as well as compensation for business interruption and loss of profit. It is
not an objection that part of the claim is for economic loss, since the
primary cause of action relied upon is breach of contract. In any case, the
Court of Appeal allowed the loss of profit claim in Bailev v HSS Alarms
Limited because it was not too remote and it was caused by the physical
damage. The same is true here.

62. Notwithstanding the stance adopted by Mr Cogle in the evidence

supporting the petition, Mr Harrison invites the court to defer a final
resolution of the quantum of the claim, and instead to order a substantial
interim payment. The figure suggested for the interim payment is a sum
of £30 million. This makes due allowance for the amount of the
settlement with Yeoman (which is confidential) and allows a small

margin of discretion in the final assessment. In the circumstances, I
consider that an interim payment of this order is justified.

63. Interest is claimed by reference to a notional loss date of 9

September 2009, which is the median date between the date of the fire
and the date on which the pier re-opened. I consider that this is more than
fair to S2S, not only because no interest is claimed on loss of business
caused by the physical damage over the period of 408 days between the
fire and the median date, but also because base rate had fallen to 0.5% by
the median date. I shall award interest at the rate of 2% over base rate on
the amount of the interim payment from the median date to the date of
this judgment.

Conclusion

64. There will be judgment for GPL against S2S for damages for

breach of contract and for negligence. The assessment of the damages is
reserved for future determination and adjourned generally with liberty to
apply. S2S shall make an interim payment of a sum of £30 million on
account of the damages, plus interest at the rate and over the period
indicated in paragraph 63. Payment of the principal and interest shall be
made no later than 14 days from the date of this judgment i.e. by 4pm on
4 January 2013.
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