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Subject: RE: Mr AI-Megrahi: Compassionate Release

George

"ABDELBASIT ALI MOHMED AL-MEGRAHI:
APPLICATION FOR COMPASSIONATE RELEASE

The Cabinet Secretary for Justice has considered your advice of 14 August 2009.

He has noted the report from the Scottish Prison Service on Mr Al-Megrahi's application for compassionate
release, the comments from the Parole Board and the representations noted at paragraphs 14 and 15 of your
advice. He has also had regard to further representations made by the United States Government. In the
light of these considerations, he has decided that Mr Al-Megrahi should be released on licence on
compassionate grounds.

The Cabinet Secretary has considered what conditions should be included in the licence. Having regard to
the security implications of release to an address in Scotland, the Cabinet Secretary has ruled out that option,
and release should therefore be to an address in Libya, with the residence and travel restrictions in the
licence tailored accordingly. The Cabinet Secretary wishes to insert a condition requiring medical reports,
but does not wish any other non-standard licence conditions.

Katrina McDonald
APS/Cabinet Secretary for Justice

Tel: 0131 2445141

St Andrews House, Regent Road, Edinburgh, EH1 3DG
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W George Burgess
Criminal Law and Licensing

14 August 2009

Cabinet Secretary for Justice

ABDELBASIT ALI MOHMED AL-MEGRAHI :
APPLICATION FOR COMPASSIONATE RELEASE

Purpose

1. To provide advice on Mr AI-Megrahi's application for compassionate release.

Timing

2. Urgent. This advice should be considered alongside advice on the Libyan
Government's application under the Prisoner Transfer Agreement.

Background

3. An application for compassionate release has been submitted by Mr Al-
Megrahi.

4. Section 3 of the Prisoners and Criminal Proceedings (Scotland) Act 1993
gives the Scottish Ministers the power to release prisoners on licence on
compassionate grounds. The Act is silent as to what may constitute "compassionate
grounds", and simply requires Ministers to be satisfied that "there are compassionate
grounds justifying the release of a person serving a sentence of imprisonment".
Before releasing a life sentence prisoner on licence, the Scottish Ministers are
required to consult the Parole Board for Scotland unless circumstances make this
impractical.

5. Scottish Prison Service guidance issued in 2005 is that compassionate
release may be considered where the prisoner:

• Is suffering from a terminal illness and death is likely to occur soon. There
are no fixed time limits but life expectancy of less than three months may be
considered an appropriate period;

• is bedridden or severely incapacitated; or
• where continued imprisonment would, in light of the conditions in which the

prisoner is being held, endanger or shorten his or her life expectancy.

6. These criteria do not preclude Ministers recognising another set of
circumstances that may not fall within those criteria and being satisfied that those
circumstances justify release on compassionate grounds.
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7. The recommendation for release would normally come from the Prison
Governor to Victims, Witnesses, Parole & Life Sentence Review Division and thence
to the Scottish Ministers. In practice, the prisoner or their legal representative writes
to the Prisoner Governor applying for compassionate release. The Governor
considers the application, taking account of all relevant considerations, and decides
the best course of action. In this case the application has been made direct to the
Scottish Ministers, and was sent to SPS for advice. That advice is attached at
Annex A.

8. Section 12 of the 1993 Act requires that offenders who are released on
licence, including if released on compassionate grounds, must comply with certain
licence conditions. A licence must include a condition requiring the person to be
under the supervision of a relevant officer of such local authority as may be specified
in the licence, and to comply with such requirements as that officer may specify for
the purposes of the supervision. Licences will also normally contain conditions
requiring the person to keep in touch with the supervising officer in accordance with
that officer's instructions, to notify change of place of residence, to "be of good
behaviour and keep the peace", to not travel outside Great Britain without the prior
permission of the supervising officer.

9. The requirement for the licence to include supervision conditions does not
apply in relation to persons liable to removal from the United Kingdom. While the
Court made an order recommending deportation, no deportation order has been
made by the UK Government. We understand that they do not intend to do so at
least until the Scottish Ministers have concluded the PTAand compassionate release
applications, and indeed they cannot do so while the appeal against conviction is
under way. We also understand that the UK Government is unlikely to make a
deportation order if Mr AI-Megrahi moves to Libya under the terms of the
compassionate release licence or under the PTA. Were a deportation order to be
made subsequent to release, it would not prevent supervision conditions from being
included in the licence, nor prevent them from operating.

Mr AI-Megrahi's health

10. Mr AI-Megrahi was diagnosed with advanced stages of prostate cancer in
September 2008. At the time, an informal mid-estimate prognosis of 18-24 months
was offered.

11. The attached report on Mr AI-Megrahi's application includes a current
assessment from the Medical Officer. Paragraph (e) considers the prognosis and
concludes that "the clinical assessment, therefore, is that a 3 month prognosis is now
a reasonable estimate" for Mr AI-Megrahi. Paragraph (f) sets out why, in the opinion
of the Medical Officer, compassionate release should be considered.

12. The report also includes assessments from the Prison Social Work Unit and
the Governor. The Governor's assessment concludes with a recommendation that
Mr AI-Megrahi should be released.
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Process

Consultation with Parole Board

13. Before releasing a life sentence prisoner on compassionate release licence,
the Scottish Ministers are required to consult the Parole Board for Scotland unless
circumstances make this impractical. Such impracticability would normally arise in
cases where the terminal condition has been identified late and the prisoner only has
a life expectancy of a few weeks/days/hours, or where the prisoner is very close to
the end of the sentence. In previous cases where compassionate release has been
granted where the life expectancy is greater than 3 months, consultation of the
Parole Board has been undertaken. It should be noted that the 1993 Act simply
requires consultation with the Parole Board, rather than a recommendation from
them. To expedite the process, officials referred the application to the Parole Board
on 10 August, including the advice from the Scottish Prison Service. It was
considered at their meeting on 12 August. The Parole Board's views are set out in
Annex B. The Board was unanimous in agreeing to recommend to the Scottish
Ministers, in terms of section 3(2) of the 1993 Act, that Mr AI-Megrahi was suitable
for early release on compassionate grounds.

Representations

14. The process for considering compassionate release does not provide for the
solicitation of representations, other than the requirement for consultation with the
Parole Board described above. Nevertheless we have received a number of
representations both for and against compassionate release, both before and since
the receipt of the application. During your meetings to take representations on the
prisoner transfer application, many gave views on compassionate release. The US
Government separately delivered a demarche on their views on compassionate
release, which is attached at Annex C.

15. In summary:
• The Libyan Government noted their support for compassionate release;
• The US Government

The UK families have generally been supportive of compassionate release;
The US families have been strongly against compassionate release;
There have been many letters of representations from members of the
general public in the United Kingdom - a large number of which are
supportive of compassion being shown to Mr AI-Megrahi, but also a significant
number stating that they do not feel compassion should be shown and that
Mr AI-Megrahi should not be allowed to return to Libya.
The Qatari Minister of State for International Cooperation and Acting Minister of
Business and Trade wrote to you on 17 July, on behalf of the state of Qatar
and the Arab League, supporting compassionate release.

RESTRICTED - ADVICE TO MINISTERS



RESTRICTED - ADVICE TO MINISTERS

Licence Conditions

16. Should the Minister be minded to grant compassionate release, we need to
determine appropriate licence conditions.

Place of Residence and Local Authority supervision

17. There is the question of whether Mr AI-Megrahi should be required to remain
in Great Britain, or allowed to return to Libya. As noted at paragraph 8 above,
section 12 of the 1993 Act requires that offenders who are released on licence,
including those released on compassionate grounds, must comply with certain
licence conditions. The licence must include a condition requiring the person to be
under the supervision of a relevant officer of such local authority as may be specified
in the licence, and to comply with such requirements as that officer may specify for
the purposes of the supervision. We have considered whether the supervision
condition itself would require the licensee to remain in GB, which would be
inconsistent with a return to Libya. We have identified a current case involving a life
sentence prisoner who is now living in France but remains under the supervision of a
local authority officer through regular telephone contact. In that case, the release
was initially to an address in Scotland, with travel to France and finally change of
residence only being permitted after some time. However the key point is that it is
possible for a person to live furth of Scotland and still be under supervision, and
there is no requirement for him to spend time in Scotland first.

18. Were Mr AI-Megrahi to be released to an address in Scotland, that local
authority would automatically be responsible for his supervision. As the family has a
property in Newton Mearns, the responsibility would fall to East Renfrewshire
Council. However if Mr AI-Megrahi is released to an address in Libya without first
spending time at an address in Scotland, then the legislation and procedures do not
identify the appropriate local authority. We have however discussed this with East
Renfrewshire Council on a contingent basis and the Council is prepared to take on
responsibility for supervision.

19. A requirement to not travel outside Great Britain without the prior permission
of the supervising officer is a standard licence condition. However this condition is
included at the discretion of the Scottish Ministers, and it would be possible to
instead have a condition requiring the prisoner to leave the United Kingdom forthwith
and reside permanently in Libya at an address agreed with the supervising officer, to
agree any proposed change of address with the supervising officer, and to not travel
outside Libya without the prior permission of the supervising officer.

20. To facilitate contact between Mr AI-Megrahi and the supervising officer, we are
looking to set up a videoconference link, should the supervising officer consider this
to be appropriate.
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Medical reports

21. The Minister may also wish to consider whether a condition should be
inserted requiring the provision of regular (eg monthly) medical reports to the
Scottish Ministers. This would allow Ministers to keep track of the progress of the
condition.

Additional requirements

22. The Minister may wish to consider whether an additional supervision condition
should be inserted in the licence, eg requiring regular contact with staff at the British
Embassy in Tripoli, or with a member of Scottish Government staff. This would not
be normal in a compassionate release licence. The Parole Board's recommendation
was that the mandatory life licence conditions are sufficient in this case. We
recommend that we simply include the normal mandatory supervision conditions.

Variation, Revocation and Recall

23. In theory it is possible for the Scottish Ministers to revoke the licence, either
on the recommendation of the Parole Board or of their own volition if it is expedient
in the public interest and not practicable to await a Parole Board recommendation. In
the event of revocation and recall to custody, the person would be unlawfully at
large. The UK has entered into an Extradition Treaty with Libya, which would cover
extradition to serve the remaining sentence in the event of revocation. The
necessary Order to add Libya to the list of Category 2 territories in the Extradition Act
2003 has not yet been made, although this appears to relate principally to requests
for extradition from the UK. There is, however, no suggestion that a recovery or
significant improvement in life expectancy such as to merit revocation of the licence
is a realistic possibility in this case.

24. Ministers can insert, vary or cancel licence conditions as they see fit, including
the supervision conditions. However in relation to life prisoners, such adjustments
can only be made subsequent to release on the recommendation of the Parole
Board. This power would be available for future use, for example if the local authority
supervision requirement became unmanageable and there is no need to use it at this
stage.

Conclusion

25. I invite you to consider whether, in the light of the report from the Scottish
Prison Service, the comments from the Parole Board, and the representations noted
at paragraphs 14 and 15 above, you wish to grant Mr AI-Megrahi's application for
compassionate release.
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26. Should you be prepared to grant the application, I invite you to consider what
conditions should be included in the licence, and in particular-

• Whether release should be to an address in Scotland or Libya (with residence
and travel restrictions tailored accordingly)

• Whether you wish to insert a condition requiring medical reports
• Whether you wish to insert any other conditions.

W George Burgess
Criminal Law and Licensing Division
x 43537
14 August 2009

Copy List:

First Minister

DG Justice and Communities
Bridget Campbell, Director Criminal Justice
Murray Sinclair, SGLD
Gordon McNicoll, SGLD
Patricia Scotland, VWPLSRD
Wilma Dickson, Community Justice Services Division
Jane Richardson, Offender Management Strategy
Linda Miller, Criminal Law and Licensing Division
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