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W George Burgess
Criminal Law and Licensing

15 June 2009

Cabinet Secretary for Justice

PRISONER TRANSFER AGREEMENT:
REQUIREMENTS UNDER LETTERS TO THE UN 1998 /1999

Purpose

1. To seek agreement to write to the FCO asking for their views on the appropriate
interpretation to be given to the UK and US Governments' letter to the UN in 1998
and the related correspondence in 1999.

Timing

2. Routine.

Background

3. The Cabinet Secretary will be aware that prior to the surrender of Mr Megrahi
and Mr Fhimah for trial considerable negotiations took place involving the UK, US
and Libyan Governments. One issue of key importance was where the accused, if
convicted, would serve their sentences. In the course of these negotiations, the UK
and US Governments wrote a joint letter to the UN Secretary General in 1998
advising that, if found guilty, the accused would serve their sentence in the United
Kingdom. There were two following letters - one from the UN to the Libyan
Government and one responding from the Libyan Government - where the Libyan
Government agreed to the accused, if found guilty, serving their sentence in
Scotland.

4. In discussions in May with the US Embassy they presented this agreement as a
reason to prevent any possible transfer of Mr Megrahi. It has also been cited in
previous letters from US victims' families to the Scottish Government, informally by
the US Embassy, and we expect the US Attorney General may raise the issue in his
telephone call as part of the US authorities objections against any transfer.

5. Tavish Scott MSP raised this issue during First Minister's Questions on
7 May 2009, quoting the First Minster from 7 June 2007:

"This week, the First Minister received a prisoner transfer request from the
Libyan Government. I ask him where he stands on the statement that he
made in June 2007, in which he said:

"The question of prisoner transfer is particularly important, not least in relation
to the case ofMrAI Megrahi, the Libyan who was convicted in a Scottish court
of the Lockerbie bombing".

He went on to say:
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"the Scottish law officers and others, including the secretary-general of the
United Nations, gave assurances that any sentence that was imposed would
be served in Scotland. "—[Official Report, 7 June 2007; c 586.]

Does he stand by that statement, which he made as First Minister?

Legal Advice

6. We do not have full access to the papers that explain the thinking behind the
proposal that the accused if convicted would serve their sentences in the United
Kingdom or more specifically Scotland. It has been suggested that the purpose of
detailing the place of imprisonment post conviction in the letters in 1998/1999 would
probably have been to reassure the Libyan Government and the accused rather than
the UN, the US Government or the public at large. This is on the basis that at the
time of these negotiations the accused had not been surrendered and presumably
something would require to be given to provide them with some reassurance that, if
convicted the sentence would be in the UK, rather than, say, the US. Assurances
were also given regarding the arrangements for detention during the trial and any
subsequent appeal and for their safe passage back to Libya if acquitted.

7. The alternative interpretation of these items of correspondence, as argued by
some and of which we are sceptical, would suggest that, if convicted, the accused
would not be returned to Libya to serve their sentences there. Further, the
development of a Prisoner Transfer Agreement between the UK and Libya indicates
a willingness now by those Governments to repatriate prisoners between those
countries to allow them to complete their sentences in the receiving state. It might
be assumed that this is a development that would not have been contemplated in
1998 when relations between the two countries were rather different and there was
no Prisoner Transfer Agreement in place. Consequently the assurances in 1998 /
1999 maybe of less significance now and, contrary to the views expressed by US
officials and others, may not be sufficient reason alone to prevent transfer under a
Prisoner Transfer Agreement.

8. In the meeting between SG and FCO officials on 13 February 2009, the FCO
officials stated their legal team had also looked into this matter and believed the
purpose of this agreement on place of detention post conviction, as detailed in the
letters in 1998 /1999, would not be reason to prevent a transfer. They offered to
provide a copy of their legal advice. This offer was reiterated over telephone calls
and was welcomed.

9. Last week, the FCO informed us via email that if we wished their advice on this
matter we would need to write to request it.

Discussion

10. The decision on prisoner transfer is for the Scottish Ministers. It is not
necessary that we obtain advice, or views formally, on this matter from the FCO.
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11. However, it may be prudent to do so to show that we have examined this issue
thoroughly, specifically as it is being presented as reason against transfer by the US
Government. We only have partial information about the 1998 /1999 agreements,
and it would better to have further information from those who are party to the
agreements. A decision to proceed with the transfer in the face of objections from
the US Government has the potential to create difficulties that may impact on the UK
Government as well as the Scottish Government.

12. A draft letter is attached at Annex A, which we could send to the FCO if the First
Minister is content with this approach.

Recommendation

13. That the Cabinet Secretary agree terms of the attached draft letter to the
FCO seeking the information they offered on the letters to the UN in 1998 /
1999.

W George Burgess
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Annex A

Criminal Justice Directorate
Criminal Law and Licensing Division

T: 0131 244 3537 F: 0131 244 3297 The Scottish
E: george.burgess@scotland.gsi.gov.uk Government

lead, Norfh Africa Team
Middle East and North Africa Directorate
Foreign & Commonwealth Office
London
SW1A2AH

June 2009

UK AND US LETTER TO THE UN SECRETARY GENERAL
APPLICATION FOR TRANSFER OF ABDELBASIT ALI MOHMED AL-MEGRAHI

The UK and US Governments wrote a joint letter to the UN Secretary General on
24 August 1998 in connection with the proposed surrender for trial of two Libyan
nationals accused of being responsible for the destruction of Pan Am flight 103 on 21
December 1988. This letter then formed Annex I of UN Resolution 1192 (1998).
The letter states (paragraph 4) that the two accused, if found guilty, would serve their
sentence in the United Kingdom.

Our understanding is that the UN Secretary General wrote to the Libyan Government
on 17 February 2009 about Resolution 1192 (1998) stating that, if found guilty, the
accused would serve their prison sentence in Scotland. The Libyan Government
responded to the UN Secretary General on 19 March 1999 stating (paragraph 2)
that, if found guilty, the suspects ".. .will serve their sentence in Scotland, under the
supervision of the United Nations and the auspices of the Libyan Consulate in
Scotland, in accordance with the arrangement agreed with the Government of the
United Kingdom".

As discussed, the Scottish Government has received representations presenting this
agreement as a reason to prevent any possible transfer of Mr Megrahi under the
Prisoner Transfer Agreement recently concluded between the UK and Libyan
Governments.
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During our discussions on 13 February 2009, and in following telephone
conversations, you offered to provide advice regarding the purpose of this
agreement and its continuing effect. We would like to now formally request sight of
any advice you have regarding the purpose of this agreement regarding the place of
detention post conviction, and documentation that would support this viewpoint.
Further, we request confirmation of what, if any, commitments on this matter were
give to the US authorities at that time. This may be relevant to Ministers' decision on
the application.

Any information received will be held in confidence.

W GEORGE BURGESS
Deputy Director




