
Miller LA (Linda) (Justice)

From: McDonald K (Katrina) on behalf of Cabinet Secretary for Justice
Sent: 02 June 2009 18:25
To: Miller LA (Linda) (Justice)
Cc: First Minister; DG Justice and Communities; Campbell B (Bridget); Burgess WG

(George); Sinclair MA (Murray); McNicoll G (Gordon)
Subject: RE: Prisoner Transfer Request for Mr Megrahi: Process

Linda

Prisoner Transfer Request for Mr Megrahi: Process

Mr MacAskill has read the submission from George Burgess re the above, and is content to
agree:

• that the individuals and groups identified are offered meetings

• to the process for hearing representations

• the draft text of the IPQ.

The First Minister has indicated that he would like to see the IPQ tabled next week.

Thank you

Katrina McDonald
APS/Cabinet Secretary for Justice

Tel: 0131 2445141

St Andrews House, Regent Road, Edinburgh, EH1 3DG

All e-mails arid attachments sent by a Ministerial Private Office to another official on behalf of a Minister
relating to a decision, request or comment made by a Minister, or a note of a Ministerial meeting, must be
filed appropriately by the recipient. Private Offices do not keep official records of such e-mails or
attachments. .

From: Miller LA (Linda) (Justice)
Sent: 27 May 2009 11:47
To: Cabinet Secretary for Justice
Cc: First Minister; DG Justice and Communities; Campbell B (Bridget); Burgess WG (George); Sinclair MA (Murray);



McNicoll G (Gordon)
Subject: Prisoner Transfer Request for Mr Megrahi: Process

PS / Cabinet Secretary for Justice
Copy as above

On behalf of George Burgess, please find attached an 8 page minute on the proposed process for handling the
application for transfer of Mr Megrahi.

« File: PTA - Meetings - May 2009.doc »

Many thanks,
Linda

Linda Miller
Criminal Law and Licensing
t: 40284 | e: Iinda.miller3@scotland.gsi.gov.uk
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W George Burgess
Criminal Law and Licensing Division

27 May 2009

Cabinet Secretary for Justice

PRISONER TRANSFER REQUEST FOR MR MEGRAHI: PROCESS

Purpose

1. To agree a process for the Cabinet Secretary to hear representations regarding
the application submitted by the Libyan Government for transfer of Mr Megrahi.

Timing

2. Routine. However, it should be noted that the Prisoner Transfer Agreement
(PTA) envisages that a decision on an application will normally be taken within
90 days of receipt of the application. In this case that would mean a target date for
decision on or before 3 August 2009.

Assessment of Application

3. Article 3 of the PTA specifies the five criteria that require to be met before a
prisoner may be transferred. The Scottish Prison Service is currently considering the
first four of these criteria. These concern purely factual issues, i.e. is Mr Megrahi a
Libyan national, is the judgment final, does he have at least 6 months of his
sentence to serve and is the offence for which he is serving the sentence an offence
in Libya.

4. On the fifth criterion (agreement of both states to the transfer), and in the
unique circumstances of this case, we think that consideration can be given to
relevant representations, although there is no obligation on Ministers to do so. A
number of representations have already been received by the Scottish Government.

5. On the basis that Ministers wish to do so, this minute proposes a mechanism
for hearing formal representations from relevant parties. Annex A details the
process for assessing all parts of the application and gives a projected timeline.

6. Whilst we have received representations from a diverse range of groups and
individuals we propose that only those groups or individuals which can demonstrate
a relevant representation or link to the Libyan Government, Mr Megrahi or the
Lockerbie disaster should be given the opportunity to present their representation
formally in a meeting. Those which present representations purely to do with the
innocence or guilt of Mr Megrahi (which is handled by the appeal) or based on
economic or political issues, are not relevant in relation to a prisoner transfer
request.
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7. Any other representations yet to be received will be considered. If assessed as
containing relevant material, they may be given the opportunity to present their
representation in a meeting.

Representations received with relevant link to application

8. The table below details those groups or individuals from which the Scottish
Government has received representations and demonstrate a relevant link to the
application for transfer of Mr Megrahi.

Table 1

Group Details

Libyan Government Application received 5 May 2009.
The Libyan Government has submitted their formal
case for transfer in the application. Dialogue will be
held with the Libyan Government to obtain more
information as required to enable Ministers to reach a
view on whether Mr Megrahi satisfies the criteria in the
PTA.

The Libyan Government should be given the
opportunity to present to Ministers in support of their
application.

The Libyan Government should later be given the
opportunity to respond to any representations
considered by Ministers which may seek to persuade
them not to agree to the transfer.

US Government Meeting with US Embassy, 27 April 2009.
The US Attorney General has requested (12 May 2009)
to speak to Mr MacAskill to present formally the
US authorities' representation.

The UN Agreement that formed the basis of the
arrangement whereby Mr Megrahi and his co-accused,
Mr Fhima, were released for trial, was jointly agreed
with the US. The Agreement provided that if convicted
the accused would serve their sentence in the United
Kingdom. During the meeting with the Embassy
officials, they raised the issue of the UN Agreement
and place of serving sentence.



RESTRICTED - ADVICE TO MINISTERS

US families The majority of victims (180) of the Lockerbie Air
Disaster were of American nationality.
Representations have been received from individual
family members of victims of the air disaster, and from
the Victims of Pan Am Flight 103 organisation, a US
organisation which represents many of the victims'
families and friends.

The Crown Office has very regular contact with families
of victims, and many have expressed their views to the
Crown Office.

Consideration would need to be given to whether the
named organisation is representative of the American
families.

UK families Representations have been received from Dr Swire,
who is purported to speak on behalf of the UK Families.

UK Families Flight 103 is a group of relatives and
friends of those killed at Lockerbie.

However, other representations have been received by
the Crown Office from UK families stating that they are
not represented by Dr Swire. We need to ensure that
the views heard were representative of the UK families
as a whole.

Others which may wish to have opportunity to submit representations

9. Others who have not yet submitted representations may need to be considered,
namely:

. Mr Megrahi, as subject of the transfer request, should be given opportunity
to make his own representation on the proposal for transfer.

. The Foreign and Commonwealth Office has asked to be offered an
opportunity to make their representations.

Representations received but no relevant link to transfer

10. Other representations have been received which are explicitly interested in the
innocence or guilt of Mr Megrahi. We consider that these are not relevant in
considering an application for transfer as the issues they raise are being addressed
through the appeal, currently being heard at the High Court.
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11. Other representations, focused on political or economic issues have also been
received. Again, these are not relevant to the case for prisoner transfer.

Process for considering representations

12. A series of meetings between you and groups and individuals with a relevant
interest would be set-up. These meetings would be facilitated by SG Criminal Law
and Licensing Division.

13. Groups and individuals (as identified in Table 1 and at paragraph 9) which have
already submitted representations which appear to be relevant could be invited to
meet with you to present their representation formally. Their written representations
along with a minute of the meeting, which they would need to agree, would constitute
the entire representation.

14. Any representations against transfer that Ministers were minded to consider
may need to be given to the Libyan Government, as the applicant, to respond to.

15. Following these meetings, further information or advice could be sought
depending on any issues that arose.

16. These notes, along with advice covering all five criteria, would constitute the
package of advice given to you for decision:

Consideration of
Application against PTA

criteria

Consideration of
elements (a) - (d)

in PTA

;SPS ^:SGLD";'.;

Consideration of
element (e):

Agreement of State

Representations
from Involved /

Interested
groups

SPS: Health
Pirectorate:

Consideration of
health situation

Facilitated by SG: CLL Division

Decision:

Cabinet Secretary for Justice
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Presentation

17. Much has been made both in the Chamber and in the media about the process
of considering the application.

18. In the First Minister's letter to the Presiding Officer and party leaders of
13 May 2009, he noted that you would be listening to the representations of
interested parties.

19. We suggest that a written inspired parliamentary question could be submitted
on the area of the application for prisoner transfer of Mr Megrahi and your
consideration of representations already received. This would allow you to put into
the public domain that you will be meeting and listening to relevant representations
that have been submitted to the Scottish Government. A draft IPQ is attached at
Annex B. If you wish to proceed with the IPQ, we will proceed with the required
process accordingly.

20. We would expect that this announcement could cause a number of new
representations to be submitted. This would allow for any groups or individuals that
we may not have identified, who have relevant representations to present their
views. Any further representations that were submitted would be considered to see
if the contents were relevant and justified a meeting.

Recommendation

21. That you agree:

a. the groups and individuals identified should be offered short meetings
with you to present their representations;

b. the process for hearing representations; and

c. the inspired parliamentary question.

W George Burgess
Criminal Law and Licensing Division
x43537 26 May 2009

Copy List: For
Action

For
Comments

For Information
Portfolio
Interest

Constit
Interest

General
Awareness

First Minister

DG Justice and Communities
Bridget Campbell, Director Criminal Justice
Murray Sinclair, SGLD
Gordon McNicoll, SGLD
Linda Miller, Criminal Law and Licensing Division
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Annex A

PRISONER TRANSFER REQUEST FOR MR MEGRAHI: PROCESS

PROPOSED PROCESS AND TIMETABLE

Strand One (elements (a) - (d) of Article 3 of the PTA)

1. The application, as received from the Libyan Government, is currently being
assessed by the Scottish Prison Service (SPS) along with the Scottish Government
Legal Directorate (SGLD).

2. SPS will consider the eligibility of the application in relation to the first four
criteria of Article 3 of the PTA. Any questions on these criteria will be directed to the
Charge d'Affaires of the Libyan People's Bureau in London.

3. When the SPS has completed their assessment, they will provide written advice
to Cabinet Secretary for Justice.

Strand Two (element (e) of Article 3 of the PTA)

4. Mr Megrahi's health is under consideration by SPS: Health Directorate, and
where relevant, advice given to the Cabinet Secretary for Justice.

5. Any other legal considerations will also be considered as part of Strand Two,
and advice submitted to the Cabinet Secretary for Justice.

6. Proposed timetable for considering representations:

i. Groups which have submitted written representations to be invited to a
short meeting with the Cabinet Secretary for Justice. Formal note made
of the meeting

I
ii. Review complete representations

I
iii. Provide any representations as required to Libyan Government for

response

iv. Meeting with Libyan Government

I
v. Formal representation from Mr Megrahi

I
vi. Complete set of advice to Cabinet Secretary (covering all criteria)

vii. Decision by the Cabinet Secretary
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Timeline

7. A potential timeline is illustrated below. This timeline is produced with the
following caveats:

• A decision to transfer can only be made if 'the judgement is final'. If any
appeal is still outstanding, a decision to transfer could not be made. Currently
Mr Megrahi's appeal against conviction is being heard at the High Court. Two
appeals against sentence are outstanding (one by Mr Megrahi and one by the
Crown). The application must still be assessed even with the appeals
ongoing.

• In the report by the Joint Committee of Human Rights, the Secretary of State
for Justice gave a commitment that for each application an assessment of
compatibility of transfer with Article 3 of the ECHR (which would involve
seeking advice as to the state of Libyan prisons) would be completed. This is
a new consideration that will need to be undertaken by the SPS and timeline
is constructed assuming that this could be done quickly and that the
assessment would not prevent transfer.

• Dates for submission of advice below are approximates and if advice is
available sooner, it will be submitted so.

May June July Aug

11 18 25 1 8 15 22 29 13 20 27

Assessment of
application

(Received 5 May
2009)

SPS assessing
(a) - (d)
Requires

correspondence
with Libyan
Government

Given
to

SPS:
8 May

Decision
expected

by
3 August

advice
toCSJ

SGLD advice on
other areas of
consideration
SPS: Health

advise on Health
matters

\Advlc6i

As and when is relevant / required.

Hearing of
Representations

Advice on
Representations

Decision on
Transfer
Request
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Annex B

PRISONER TRANSFER REQUEST FOR MR MEGRAHI: PROCESS

INSPIRED PARLIAMENTARY QUESTION

1. As part of the process of considering relevant representations in the case for
prisoner transfer of Mr Megrahi, we suggest that it would be helpful for it to be in the
public domain that you are meeting with relevant groups and individuals and to listen
to their representations.

2. George Foulkes MSP lodged a written question on 8 May 2009 on the expected
timing of your decision on the application for prisoner transfer (S3W-23693). Your
response of 19 May quoted the 90 days recommendation from the PTA and
confirmed that you would deal with the application expeditiously whilst considering it
thoroughly and ensuring you have all relevant information before reaching your
decision.

3. An IPQ could follow on from the material that was given out as part of the
answer to that question and the information in the First Minister's letter to the
Presiding Officer and party leaders (13 May).

Question

To ask the Scottish Executive further to the answer to S3W-23693, what
consideration it will be giving to the views of those affected by the Lockerbie
Air Disaster in the consideration of the application for repatriation of
Mr Megrahi.

Answer

The Scottish Government has received a number of representations relating
to the application submitted by the Libyan Government for transfer of
Mr Megrahi.

As I stated previously, I am considering the application thoroughly and will
ensure I have all relevant information available to me before reaching
decisions. The application is being considered with regard to the terms of the
Prisoner Transfer Agreement and appropriate judicial procedures. Economic
and political considerations have no place in this process.

The Lockerbie Air Disaster remains the most serious terrorist atrocity
committed in the United Kingdom. I am aware of the pain and grief still being
experienced by many people whose lives were affected by it both here in
Scotland and across the world. As part of my consideration of the application,
I will be meeting with groups and individuals who have submitted relevant
representations to the Scottish Government and listening to their views.


